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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8838. 


Standard Oil Company of New Jersey, 
a corporation, Appellant, 

v. 

Thomas Sheppard, Administrator of the Estate of 
Thomas C. Barwell, deceased, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia in an 
action for damages for wrongful death alleged to have 
been caused by negligence of the defendant. Notice of 
appeal was duly given, and a supersedeas bond on appeal 
was filed. (Joint App. 10, 11). 

Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101, D. C. Code 1940. 
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STATEMENT OF THE CASE. 

On December 15, 1943, plaintiff, as Administrator of the 
estate of Edmund C. Barwell, deceased, brought this action 
to recover damages for death of the latter caused by 
alleged wrongful act. The complaint alleged, in substance, 
that on October 28,1943, said Edmund C. Barwell was oper¬ 
ating his automobile in a northerly direction on Durham 
Church Road, a public highway, at or near a point w’here 
said road is intersected by Route 6, also a public highway, 
in Charles County, Maryland; that the defendant, by its 
agent, servant, and employe, was then and there operating 
one of its trucks in a westerly direction on Route 6; that 
by reason of negligence in the operation of said truck, it 
was caused to collide with the automobile driven by said 
Barwell at such intersection, and as a result Barwell was 
mortally injured; that by reason thereof, plaintiff asserted 
the right to maintain this action for the use and benefit of 
the decedent’s wife, mother, and children, “for each and 
all of whom the decedent cared and provided during his 
lifetime”, * # # “in accordance with the provisions of 
Article 67 of the Annotated Code of Maryland, Edition 
of 1939”. (Joint App. 2-4) 

In its answer the defendant denied negligence, and 
alleged that the accident was caused solely by the negli¬ 
gence of plaintiff’s intestate, in that said intestate then 
and there operated his automobile in a careless and negli¬ 
gent manner and in violation of the traffic and motor 
vehicle laws and regulations of the State of Maryland. 
(Joint App. 3, 4). 

Upon the issues thus raised, the action came on for trial 
before a jury. It was undisputed that Durham Church 
Road is an unpaved, dirt or gravel road. (Joint App. 48, 
129, 199). On the other hand, Route 6 is a paved highway , 
with a hard or asphalt surface (Joint App. 47, 129), the 
paved portion being sixteen to eighteen feet wide, and hav¬ 
ing shoulders on each side, that on the south side being 
seven feet wide and the shoulder on the north side about 
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six feet. (Joint App. 22, 23). The two roads intersect at 
a place called Ironsides. (Joint App. 14, 45, 57) While re¬ 
ferred to by one witness as “Town of Ironsides”, (Joint 
App. 56), the name simply designates a cross roads post 
office around which there was no town or populated village, 
(Joint App. 165, 188) the post office being conducted in a 
small country store. (Joint App. 45, 57) 

Some time prior to eleven o’clock on the morning of Oc¬ 
tober 28, 1943, plaintiff’s intestate left his home at River¬ 
side, possibly twelve miles away from Ironsides, to go to 
work in Washington, D. C. (Joint App. 140,166) He drove 
in a northerly direction on Durham Church Road. On 
prior occasions, he had gone to Washington by proceeding 
across Route 6 rather than by turning to the right and 
going to Washington over Route 6 by way of La Plata, a 
town ten miles from Ironsides. (Joint App. 54) As to the 
course he intended to follow on this occasion, however, 
there is no evidence. A collision, resulting in his death, 
occurred some time between 11:00 and 11:30. (Joint App. 
54, 103) The only eyewitnesses who testified at the trial 
were defendant’s truck driver and the colored boy riding 
with him. (Joint App. 84,130; 215-219) Charles W. Miller 
who operated the country store and was in charge of the 
post office testified that he saw the Barwell car come to a 
stop before attempting to cross Route 6. (Joint App. 58) 
He did not, however, see defendant’s truck, until the col¬ 
lision had occurred. (Joint App. 58) The truck did not 
come to an immediate stop, but proceeded approximately 
124 feet, striking two cars that were parked on the north 
side of Route 6 beyond the intersection. The Barwell car 
struck a telephone pole some 74 feet away from the inter¬ 
section, on the south side of Route 6. (Joint App. 30). The 
truck driver testified that he was proceeding in a westerly 
direction on Route 6 at a speed of between 25 and 30 miles 
per hour (Joint App. 106, 107); that the Barwell car came 
suddenly in front of him and he did not notice it until within 
two or three feet (Joint App. Ill); that he was proceeding 
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on the right side of the road, that is to the right of the 
center of Route 6. (Joint App. 118) There was undisputed 
evidence that the truck had been serviced by the defendant 
on October 25, 1943, (Joint App. 203), and tested for 
brakes, compression and general running condition. (Joint 
App. 203) It was driven by a driver-salesman who had 
been in defendant’s employ about seventeen years, and 
who had driven a truck seven or eight years. (Joint App. 
106) 

Evidence was also offered to show the business and earn¬ 
ings of plaintiff’s intestate, as well as his contributions to 
the use-plaintiffs. Inasmuch as this will be discussed later, 
it is unnecessary to refer to it in detail here. 

At the close of plaintiff’s case, a motion was made to 
direct a verdict in favor of the defendant upon the follow¬ 
ing grounds: (1) there was no evidence legally sufficient to 
establish negligence; (2) if the truck driver was negligent, 
the plaintiff was guilty of contributory negligence; and 
(3) under the applicable statute of the State of Maryland, 
plaintiff could not recover. Said motion was overruled 
(Joint App. 174, 175) It was renewed by defendant’s 
prayers Nos. 1 and 2, each of which was denied. (Joint 
App. 6) Over objection of the defendant, the Court 
granted plaintiff’s prayer No. 2 dealing with the question 
of damages. (Joint App. 5, 6, 219) Other objections were 
made dealing with rulings upon the evidence, but in view 
of the fact that they are fully discussed elsewhere no ex¬ 
tended reference to them is required. 

The jury returned a verdict for the plaintiff for $44,000, 
to be divided $30,000 for Constance A. Barwell, widow of 
plaintiff’s intestate, $10,000 for Warren Edmund Charles 
Barwell, son of plaintiff’s intestate, and $4,000 for Clara 
Barwell, mother of plaintiff’s intestate. (Joint App. 8) 
Upon such verdict judgment was entered. (Joint App. 8) 
Defendant moved to set aside the judgment, and for a 
judgment in accordance with defendant’s motion for a 
directed verdict; also for a new trial, (Joint App. 9, 10) 
which motions -were overruled. (Joint App. 10) 
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STATUTES AND RULES INVOLVED. 

The statutes and rules involved on this appeal are as 
follows: ' 

(a) Article 67, Annotated Code of Maryland, 1939, the 
pertinent provisions of which are: 

1. Whenever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect 
or default is such as would (if death had not ensued) 
have entitled the party injured to maintain an action 
and recover damages in respect thereof, the person 
who would have been liable if death had not ensued, 
or the executor or administrator of the said person 
who would have been liable in case of the death of the 
said person who would have been liable, shall be liable 
to an action for damages, notwithstanding the death 
of the person injured, and although the death shall 
have been caused under such circumstances as amount 
in law to felony; provided, however, that any such 
action against the executor or administrator of the 
said person who would have been liable shall be com¬ 
menced within six calendar months after the death of 
the said person who would have been liable. 

3. Every such action shall be for the benefit of the wife, 
husband, parent and child of the person whose death 
shall have been so caused and shall be brought by and 
in the name of the State of Maryland for the use of 
the person entitled to damages; ‘‘parent” shall include 
the mother of an illegitimate child whose death shall 
have been so caused; “child” shall include an illegit¬ 
imate child whenever the person whose death is so 
caused is the mother of such child; and in every such 
action the jury may give such damages as they may 
think proportioned to the injury resulting from such 
death to the parties respectively for whom and for 
whose benefit such action shall be brought, and the 
amount so recovered, after deducting the costs not re¬ 
covered from the defendant, shall be divided amongst 
the above-mentioned parties, in such shares as the jury 
by their verdict shall find and direct; provided, that 
not more than one action shall lie for and in respect 



6 


of the same subject-matter of complaint; and that 
every such action shall be commenced within twelve 
calendar months after the death of the deceased 
person. 

(b) Article 66 1/2 of the Annotated Code of Maryland, 
entitled “Motor Vehicles”, (Chapter 1007, Laws of Mary¬ 
land, 1943, Article 66 1/2 of Flack’s 1943 Supplement to 
Annotated Code of Maryland, the pertinent provisions of 
which are: 

« 

Sec. 2 (1) Applicability: The provisions of this Article 
are intended to be State-wide in their effect, . . . 

• •#••••#• 

(3) Business District: The territory contiguous to 
and including a highway when 50 per cent or more of 
the frontage thereon for a distance of 300 feet or more 
is occupied by buildings in use for business. 

• • * • • • # • * • 

(42) Residence District: The territory contiguous to 
and including a highway not comprising a business 
district when the property on such highway for a dis¬ 
tance of 300 feet or more is in the main improved with 
residences or residences and buildings in use for 
business. 

(44) Right of way: The privilege of the immediate 
use of the highway. 

(59) Through Highway: Every highway or portion 
thereof at the entrances to which vehicular traffic from 
intersecting highways is required to stop and yield 
right-of-way before entering or crossing the same and 
when stop signs are erected as provided in this article. 

• •#•••••• 

Sec. 176. Vehicle Approaching or Entering Intersec¬ 
tion: (a) Except as hereinafter provided, all vehicles 
or trackless trolleys shall have the right of way over 
other vehicles or trackless trolleys approaching at in- 
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tersecting public roads from the left, and shall give 
give right of way to those approaching from the right. 

• •**••**• 

Sec. 178. Vehicle Entering Through Highway or Stop 
Intersection : (a) The driver of a vehicle shall come to 
a full stop as required by this Article at the entrance 
to a through highway and shall yield the right of way 
to other vehicles approaching on said through high¬ 
way. 

Sec. 179. Entering Paved Public Highway From Un¬ 
paved or Private Road : The operator of a vehicle en¬ 
tering a paved public highway, which is hereby defined 
to be a highway having a hard, smooth surface, com¬ 
posed of gravel, shells, crushed stone, paving blocks, 
asphalt, concrete or other similar substance, from an 
unpaved public highway, or from a private road or 
drive, shall come to a full stop upon reaching the in¬ 
tersection, and yield the right of way to all vehicles 
approaching on such paved public highway. 

(c) Federal Rules of Civil Procedure: 

43 (b) Scope of Examination and Cross-Examin¬ 
ation. A party may interrogate any unwilling or 
hostile witness by leading questions. A party may 
call an adverse party or an officer, director, or man¬ 
aging agent of a public or private corporation or of 
a partnership or association which is an adverse party, 
and interrogate him by leading questions and contra¬ 
dict and impeach him in all respects as if he had been 
called by an adverse party, and the witness thus called 
may be contradicted and impeached by or on behalf 
of the adverse party also, and may be cross-examined 
by the adverse party only upon the subject matter of 
his examination in chief. 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in denying appellant’s motion for a 
directed verdict at the close of plaintiff’s case. 

2. The Court erred in denying appellant’s motion for a 
directed verdict at the close of the whole evidence. 

3. The Court erred in denying appellant’s prayers Nos. 
1 and 2. 





4. The Court erred in granting appellee’s prayer No. 2. 

5. The Court erred in denying appellant’s motion to in¬ 
struct the jury to disregard inflammatory remarks made 
by appellee’s counsel in the course of his argument to the 
jury. 

6. The Court erred in denying appellant’s motion to set 
aside the judgment and for judgment in accordance with 
its motion for a directed verdict. 

7. The Court erred in denying appellant’s motion for a 
new trial. 

8. The Court erred in ruling that appellant’s truck driver 
was a hostile witness and might be cross-examined. 

9. The Court erred in overruling appellant’s motion to 
strike the testimony of the witness, Miller, as to the speed 
of appellant’s truck at the time of the collision. 

10. The Court erred in refusing to rule as a matter of 
law that death of appellee’s intestate resulted from his 
own negligence. 

11. The Court erred in ruling that as a matter of law ap¬ 
pellee’s intestate was presumed to have been exercising 
due care when the collision occurred. 

12. The Court erred in other respects which are apparent 
upon the face of the record. 

SUMMARY OF ARGUMENT. 

While the errors assigned are numerous, and all of them 
are relied upon, they may be compressed into the following 
main contentions, namely: 

(1) Defendant’s driver was not speeding or otherwise 
negligent, and under the law of Maryland had the right 
of wav; 

(2) The collision resulted from negligence of the plain¬ 
tiff’s intestate who failed to yield the right of way when 
entering a paved highway from an unpaved road; 

(3) The Court committed prejudicial error in rulings 
upon the evidence; 


9 


(4) The Court erroneously applied the provisions of the 
Maryland wrongful death statute in allowing recovery to 
the adult son of plaintiff’s intestate; 

(5) Inflammatory remarks were made by plaintiff’s 
counsel in his argument to the jury, calculated to produce 
a verdict influenced by passion, sympathy and prejudice 
with respect to which the Court took no action notwith¬ 
standing defendant’s objection. 

ARGUMENT. 

Point 1. 

Defendant Was Not Negligent. 

Since the accident occurred in Maryland, the question 
whether defendant was negligent must be determined by 
the law of that State. 

Rubinstein v. Williams, 61 App. D. C. 266, 61 F. (2) 
575; 

Paxson v. Davis, 62 App. D. C. 146, 65 F. (2) 492. 

We contend that under the the applicable law, the evidence 
in this case was insufficient to establish negligence on the 
part of the defendant, and the trial court should have 
directed a verdict accordingly. 

The accident happened at the intersection of two public 
roads. Defendant’s truck was moving west on Route 6, 
(Joint App. 106), which was a paved highway. (Joint App. 
47,129) Plaintiff’s intestate was proceeding north on Dur¬ 
ham Church Road, which was an unpaved or dirt road. 
(Joint App. 47, 58, 129) Under Section 179, Article 66 1/2 
of the Annotated Code of Maryland, supra, defendant’s 
truck had the right of way, which, by Section 2 (44) of said 
statute is defined to be “the privilege of the immediate use 
of the highway”. Being the. favored driver he had the 
right to assume that those entering the paved or favored 
highway would yield to him. This is the plain mandate of 
the Maryland law, and it has been uniformly so construed 
by the Courts of that State. 
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Blinder v. Monaghan, 171 Md. 77, 188 A. 31; 

Carlin v. Worthington, 172 Md. 505,192 A. 356; 

Askin v. Long, 176 Md. 545, 6 A. (2d) 246; 

Greenfeld v. Hook, 177 Md. 116, 8 A. (2d) 888; 

Pegelow v. Johnson, 177 Md. 345, 9 A. (2d) 645; 

Madge v. Fahrizio , 179 Md. 517, 20 A. (2d) 172; 

Gudelsky v. Boone, 180 Md. 265, 23 A. (2d) 694; 

Rinehart v. Risling, 180 Md. 668, 26 A. (2d) 411. 

There was no evidence that defendant’s truck was 
speeding. The driver testified that he w’ent to work that 
morning around 7:30 (Joint App. 87) His first duty was 
to load his truck, (Joint App. 87), which had a capacity 
of 1733 gallons. (Joint App. 204). This required about 
twenty minutes to half an hour. (Joint App. 87). He made 
one delivery in La Plata which is the town where the com¬ 
pany’s plant was located, and then returned to the plant. 
(Joint App. 87) About a quarter to ten, he reloaded five 
hundred gallons, the amount of gasoline he had delivered, 
which required about five minutes, and then left the plant 
to make other deliveries on Route 6 (Joint App. 88) He 
had been over this route either once or twice a week for 
some time. (Joint App. 101) There were five or six cus¬ 
tomers to be served, but the practice was to go to the lower 
end and work back so that in case he was short of gas, he 
w’ould be closer to the plant and less distance would be 
involved in making the second trip. (Joint App. 129, 130) 
Hence, he made no stops between the time he left La Plata 
and when the accident occurred. (Joint App. 102) The 
distance between La Plata and the crossroads called Iron¬ 
sides was ten miles. (Joint App. 54) It was not all level 
road, and on grades the truck proceeded slowly, some times 
tvro or three miles an hour. (Joint App. 107) The accident 
happened between 11:00 and 11:30 A. M. (Joint App. 54) 
Although there was a slight downgrade in the paved high¬ 
way (Route 6) as it approaches the dirt road (Durham 
Church Road), (Joint App. 19), the truck was traveling 
between twenty-five and thirty miles an hour immediately 
before and at the time of the collision. (Joint App. 107) 
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The accident happened nearly an hour after defendant’s 
truck left La Plata. (Joint App. 88, 54) Obviously, the 
truck was not traveling at either a dangerous or excessive 
rate of speed. While the witness Miller said he was going 
at an awful rate of speed after striking the Barwell car 
(“probably fifty miles an hour”) (Joint App. 60), that 
witness never observed the truck at any time prior to the 
collision, and was in no position to tell at what speed the 
truck was traveling. 

There was undisputed evidence that the truck was in 
good running condition, having been serviced and tested 
three days prior to the accident. (Joint App. 203) Plain¬ 
tiff’s intestate appeared suddenly in the path of the truck, 
when it was too late for the driver to do anything (Joint 
App. 111). That the truck travelled approximately 124 feet 
after the collision was not evidence of negligence. The 
Court of Appeals of Maryland in Finney v. Frevel’, et al. de¬ 
cided June 13,1944, not yet officially reported, but reported 
in 37 A. (2d) 923 said: 

“ # * # This Court has said many times that there 
must be evidence legally sufficient to prove negligence 
and to connect that negligence with the injury before a 
Court is justified in allowing the case to go to the jury. 
Benedick v. Potts, 88 Md. 52; Hagerstown & F. K. R. 
Co. v. Wingert, 133 Md. 455, 457; Robertson v. Refrac¬ 
tories Co., 169 Md. 187. The burden of proof is on the 
plaintiff to show that the defendant was guilty of negli¬ 
gence directly contributing to the accident. The mere 
happening of the collision does not imply negligence. 
Evidence of negligence does not impose legal liability. 
The negligence must have caused the injury. ‘The 
fact to be proved is, of course, not merely the existence 
of negligence. “The mere existence of negligence at 
the time and place of an injury does not give a right 
of action. The injury must have been caused by it.” 
United Rwys & Elec. Co. v. Perkins, 152, Md. 105, 110, 
136 A. 50, 52; Needy v. Littlejohn, 137, Iowa, 704, 710, 
115 N. W. 483; Morrison v. Clark, 196 Ala. 670, 676, 
72 So. 305.’ “Shafer v. State, supra, 509. Chief Judge 
Bond said in the case of Nicholson v. Kreczman, 178 
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Md. 680,13 A. (2d) 596: ‘There was testimony that the 
truck ran on fifty feet after the collision, but that might 
have been due to surprise and consequent delay in stop¬ 
ping. A finding of negligence would have to be made 
from the mere fact of the collision.’ ” 

In the Court below, plaintiff relied upon an abrasion in 
the surface of Route 6 as evidence that the collision oc¬ 
curred when defendant’s truck was on the wrong side of 
the highway. (Joint App. 28) Upon examining the Bar- 
well car, the left front wheel was found to have a dent and 
scrape in it. The State Police Officer who came to the scene 
after the collision, testified that the abrasion apparently 
was caused by the left front wheel of the Barwell car. 
(Joint App. 28) Even if this were so, and we submit it 
was at most a speculation on the part of the officer, it was 
not evidence of negligence, and the Court of Appeals of 
Maryland has so held. Speaking of such evidence, in Gloyd 
v. Willis, 180 Md. 161, 165, 23 A. (2) 665, 667, the Court 
said: 


<<• • * it j s true that evidence of physical conditions 
surrounding the scene of an accident is frequently ad¬ 
mitted under proper precautions as to the time of 
observation, and the connection of the facts, testified 
to with the accident itself. Testimony of marks upon 
the road clearly shown to have been made by one of the 
cars in the accident is admissible, but this court has 
recently said that reliance upon such evidence alone is 
beset with dangers, and has laid down the rule in the 
case of Shafer v. State, 171 Md. 506, 509, 189 A. 273, 
274 in the following words: ‘It would be legally suffi¬ 
cient or insufficient in a particular instance according 
as it might or might not rise above speculation and 
conjecture on what had taken place, and so afford the 
rational basis needed for an adjudication that the de¬ 
fendant’s agent was guilty of negligence which pro¬ 
duced the accident.’ • * * 

“In the case before us we are asked to hold that the 
mere presence of a car a few feet across a line, which 
it was not supposed to cross except under certain cir¬ 
cumstances not shown to be present, and the evidence 
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of a grease or oil spot coming from that car, which is 
also located several feet across that line, constitute 
evidence not only that the car crossed the line before 
the accident, but that such crossing was the proximate 
cause of the injury to the appellant. There must be 
some proof, which reasonably tends to show not only 
that there was a violation of the rule of the road but 
that such violation was the cause of the accident. We 
are unable to find such evidence in the record. 

“It is the duty of the plaintiff in any given case to 
produce the necessary proof in that case. It is unfor¬ 
tunate if there are no eyewitnesses, and unfortunate 
if the physical facts do not tend to support the theory 
upon which he bases his action. Nevertheless, defen¬ 
dants can not and should not be held liable unless it is 
shown that they are guilty of some negligence, or want 
of care, which produces the unfortunate result. If such 
evidence is not forthcoming, the jury can not be 
allowed to guess at occurrences of which there is no 
proof.*’ f 

The principles stated in this opinion were referred to and 
approved in Finney v. Frevel, supra. . 

In view of the foregoing, we submit that under the law 
of Maryland as set forth in its statutes and declared by its 
courts, the evidence in this case did not establish negli¬ 
gence on the part of the defendant. It was, therefore, the 
duty of the trial court to direct a verdict for the defendant. 
Failing in that, and a verdict adverse to the defendant hav¬ 
ing been reached, it was the duty of the court to grant 
defendant’s motion for judgment notwithstanding the 
verdict. 

Point 2. 

Plaintiff’s Intestate Was Negligent. 

As we have shown, plaintiff’s intestate was travelling 
north on a dirt road (Joint App. 33, 48). That road inter¬ 
sected Route 6 which is a paved highway. (Joint App. 
48, 129) Under the law of Maryland, plaintiff’s intestate 
was required to “come to a full stop upon reaching the 
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intersection, cund yield the right of way to all vehicles 
approaching on such paved public highway The witness 
Miller stated plaintiff’s intestate came to a stop before 
attempting to cross Route 6. (Joint App. 58) This wit¬ 
ness said he observed plaintiff’s intestate through the south 
window of his store. (Joint App. 57) There was some 
conflict as to whether a person standing in Miller’s store 
at the point he claimed to have been standing could actually 
have seen the Barwell car (Joint App. 200, 201). Whether 
Miller could or could not have seen, as we view it, the mat¬ 
ter is unimportant. The evidence was uncontradicted that 
where Durham Church Road intersected Route 6 in the 
direction in which the Barwell car proceeded, there was a 
high bank on which were bushes, trees, shrubs, a fence and 
some buildings. This is indicated in the photographs 
marked Defendant’s exhibits 1, 2, 3, 4, 5, 8 and 10. The 
bank was 2 feet 4 inches above the center of the roadway. 
The fence was 4 feet high, so that the embankment and 
fence were approximately 6 feet 4 inches above the center 
of the road. (Joint App. 24) In view of these obstacles, 
the driver of a car on Durham Church Road approaching 
Route 6 conld see to his right on Route 6 only after getting 
his front wheels near or right up to the pavement of Route 6 
(Joint App. 48,49). From that position he would have vision 
to his right for a distance of approximately 350 feet, that is, 
to the crest of the hill on Route 6. (Joint App. 49) At the 
point of intersection, Route 6, including the shoulders, was 
about 30 feet wide. (Joint App. 22, 23) The shoulder on 
the south side was about 7 feet wide. (Joint App. 23) If, 
therefore, Barwell brought his car to a stop at a point 
where he could see to his right on Route 6, that is, with the 
front wheels of his car near the pavement, he had about 24 
feet to travel in order to clear Route €. Traffic approach¬ 
ing on his right would have 350 feet to travel before reach¬ 
ing the center of the intersection. This was the distance 
Barwell could see looking to his right. The vehicle ap¬ 
proaching from his right would have to be travelling 
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approximately fourteen times faster than he was travelling 
in order to collide with him. The evidence showed, how¬ 
ever, the collision occurred at approximately the center of 
the intersection. In other w-ords, if Barwell’s car came to 
a stop with the front wheels on the south side of Route 6, 
he travelled approximately half the width of Route 6, or 
about 15 feet before the collision. This meant, and could 
only mean, that when he started to cross Route 6 the truck 
was close at hand. It had to be. Otherwise, there could 
have been no collision. If the truck was close at hand, it 
was BarwelRs duty to observe it and yield the right of way. 
As the Court of Appeals of Maryland said in Askin v. Long, 
supra: 

“According to the rule as to vehicles approaching 
an intersection from right to left, the plaintiff was the 
unfavored, the defendant the favored driver. The rule 
was designed to prevent collisions and accidents. 
When there is a collision at such a place, and the un¬ 
favored driver sues, he must show not only negligence 
on the part of the defendant without which the accident 
-would not have happened, but also that he was careful 
and cautious. His care and caution must be deter¬ 
mined by the facts, and not by the mere assertion that 
he was careful, but by what he did to guard against 
and prevent collision with favored traffic. Our con¬ 
clusion from the record is that the plaintiff was not 
without blame, and that his carelessness and oblivious¬ 
ness of what was going on at the intersection were con¬ 
tributing causes, and that the defendant’s prayer for a 
directed verdict on the ground of contributory negli¬ 
gence should have been granted, and for this reason 
the judgment appealed from should be reversed.” 

The witness Miller testified Barwell’s car came to a stop 
“Maybe two car lengths, probably, from the highway”. 
(Joint App. 67) The Barwell car was 15 feet 6 inches long 
from front bumper to rear bumper. (Joint App. 30). It was 
a Plymouth Four Door Sedan (Joint App. 26), which is an 
average length car. Miller was indefinite as to whether he 
meant a distance twice the length of the Barwell car, which 
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would be 31 feet, or 15 to 18 feet south of Route 6, when he 
came to a stop. (Joint App. 67) Whether it be one or the 
other, however, the fact remains that if Barwell came to a 
stop 15 feet south of Route 6, he could not see traffic ap¬ 
proaching from his right on Route 6. It was, therefore, 
negligence on his part to proceed across Route 6 without 
apprising himself of approaching traffic. Indeed, under 
the law, such traffic was entitled to the immediate use of 
the highway and had the right of way. It was his duty to 
respect that right. Notwithstanding Miller’s testimony, 
which was the only testimony in the case as to whether 
Barwell stopped and if he stopped, where he stopped, the 
trial court said: 

“The Court thinks in view of the fact that he (Mr. 
Barwell) is not here to testify because the accident is 
fatal, that the presumption is he stopped where he 
could look and that he also did look. When I say pre¬ 
sumption, I don’t mean conclusive presumption at all. 
I mean a sufficient presumption to let the matter be 
passed upon by the jury.” (Joint App. 175.) 

This ruling of the Court, 'we submit, was erroneous. If 
there were a presumption that the plaintiff’s intestate used 
due care (and we think the Maryland decisions cited show 
there was none), it was rebutted by Miller’s testimony. 
No court has held, so far as we have been able to ascertain, 
that a presumption of the kind which the trial judge 
thought applicable would, displace positive testimony. 
When Miller said Barwell came to a stop either 15 feet 
south of Route 6, or 31 feet south of Route 6 (whichever 
interpretation is placed upon his testimony), where Bar- 
well stopped, and whether he stopped at a place where he 
could see, no longer depended upon presumption. As a 
matter of law, therefore the case was in a position where 
the conduct of plaintiff’s intestate plainly appeared. He 
did not stop where he could look. He proceeded across, 
either in utter disregard of existing conditions, or when he 
was oblivious to them. In either case, he was guilty of 
negligence which caused the collision. 
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In Gitomir v. United Railways <S> Electric Company, 157 
Md. 464,146 A. 279, plaintiff sought to recover damages to 
an automobile driven by his wife, which was struck by a 
streetcar. The wife said that after starting her car pre¬ 
paratory to moving, she looked back and there was no 
streetcar in sight, although she had a clear and un¬ 
obstructed view for a block and a half. She did not look 
again. She let in the clutch, drove from the curb, and when 
she was about to put her car in second gear, but before it 
was on the streetcar track, the collision happened. In 
affirming a judgment for the defendant, the court, among 
other things said: 

“There is no evidence that the street car was not 
lighted, nor that its headlight was not burning, nor 
that the gong was not sounded, nor that its speed was 
excessive, nor that it was not under proper control and 
operation at the time of the accident. In short, no 
affirmative act of negligence on the part of the defen¬ 
dant servants causing the injury is shown, and this 
the plaintiff is bound to prove before there may he a 
recovery. The mere happening of the accident is not 
generally sufficient, and so here, unless actionable neg¬ 
ligence may be inferred from the fact that the street 
car was not stopped in time to avoid the accident.” 

Therefore, we respectfully submit that even if there were 
evidence of negligence on the part of the defendant, the 
total absence of which we have indicated, the proof of neg¬ 
ligence on the part of plaintiff’s intestate was a complete 
bar to recovery. He was entering a paved highway from 
an unpaved road. It was his duty to yield the right of way 
to the favored driver. This was and is the law of Mary¬ 
land, uniformly declared by the courts of that State. Hence, 
on this additional ground, the trial court should have di¬ 
rected a verdict and it was error to deny plaintiff’s motion 
therefor. It was likewise error to deny defendant’s motion 
for a judgment notwithstanding the verdict. Accordingly, 
the judgment should be reversed. 
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Point 3. 

Errors in Rulings Upon Evidence. 

(a) Over objection of the defendant, the Court permitted 
the plaintiff to call and cross-examine defendant’s truck 
driver, Earl P. Gates, characterizing him as a hostile wit¬ 
ness. (Joint App. 82, 83, 88) We contend that this ruling 
was erroneous and prejudicial. The deposition of this wit¬ 
ness had been taken by the plaintiff on April 26, 1944. 
(Joint App. 104) It was, therefore, well known what Gates’ 
testimony would be since he was definitely committed. 
While we concede that any witness may prove to be hostile, 
unless and until hostility is shown by his attitude and re¬ 
sponses, he can not be so designated and subjected to cross- 
examination. The hostility must first be established. 

St. Clair v. United States, 154 U. S. 134,38 L. ed. 938; 

Homes v. United States, 56 App. D. C. 183; 

Hauss v. Lake Erie W. R. Co., 105 Fed. 733, 735. 

The mere act that a witness is an employe of a party does 
not bring him within the provisions of Rule 43(b) of the 
Federal Rules of Civil Procedure. 

P. F. Collier <& Son v. Hartfiel, 72 F. (2d) 630. 

(b) During the first examination of the witness Miller, 
the following occurred: 

‘‘ The Court: Do you drive a car yourself ? 

A. No, *sir. 

The Court: Are you able to estimate the speed of 
the truck, 

A. I wouldn’t like to try to estimate it. I don’t 
know how fast it would be going. I know he passed 
two windows with terrific speed. I noticed after he 
struck the car he was going at a terrific speed then; 
probably fifty miles an hour. 

Mr. Denit: What is that? 

A. He was going at an awful rate of speed after he 
struck the car, after he passed the two front windows. 

Mr. Denit: After the collision? 

A. After the collision, yes, sir.” (Joint App. 60) 
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It is apparent that the answers by the witness were not 
responsive. Defendant moved to strike the answers. 
(Joint App. 97-99) Obviously the witness was not quali¬ 
fied to express an opinion as to speed. He had not seen the 
truck prior to the collision. He never drove a car. What 
happened after the collision, when the truck driver un¬ 
doubtedly was stunned and unnerved, was not competent 
evidence upon the issues involved. Miller’s testimony was 
mere speculation at best. By the ruling of the Court, how¬ 
ever, it was permitted to stay in the case and undoubtedly, 
influenced the jury. Under such circumstances, it is ele¬ 
mentary that for such prejudicial error the judgment 
should he reversed. 


Point 4. 

Erroneous Application of Wrongful Death Statute. 

Plaintiff’s intestate was in the taxicab business. In 1926 
he drove a cab and later became an officer of Independent 
Taxi Owner’s Association. (Joint App. 168) Subse¬ 
quently, he became President of Yellow Cab Company and 
was paid $75 per week. This was increased until, at the 
time of his death, he was getting $200 per week. (Joint 
App. 169). He owned thirteen shares of the company’s 
stock which was sold after his death. (Joint App. 173) 
There was no evidence that he owned any other property 
or had any income from any other source. 

Warren Edmund Charles Barwell, son of intestate, and 
one of the use plaintiffs, was born March 22, 1921. (Joint 
App. 134) At the time of the trial, therefore, he was 23 
years of age. He was in the Air Corps, of the United 
States Army, about five months when he was discharged 
for physical disability. (Joint App. 140) Apparently be¬ 
cause his father had been paying his bills at St. Elizabeth’s 
Hospital and also paid for incidental expenses, including 
attendants (Joint App. 141),. the Court, over objection of 
the defendant, granted plaintiff’s prayer No. 2. (Joint 
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App. 5, 219). This prayer left to the jury to determine the 
recovery, if any, to which this adult son was entitled. 

We contend that this was erroneous. The boy was not 
legally dependent. As a discharged veteran he was doubt¬ 
less entitled to benefits, including hospitalization, under the 
law, particularly if his disability was incurred or aggra¬ 
vated during service (Veteran’s Regulation No. 6(a); 
Executive Order 6232, July 28, 1933; 38 U. S. C. A. Page 
681). 

Point 5. 

Inflammatory and Improper Remarks of Plaintiff’s Counsel. 

The opening and closing argument of plaintiff’s counsel 
is reported in the transcript. (R. pp. 336-372; 398-403) 
During the opening argument plaintiff objected to particu¬ 
larly inflammatory language suggesting that before the re¬ 
mains of plaintiff’s intestate had been removed from the 
scene of the accident, the vast machinery of the Standard 
Oil Company was put into operation to defeat the claim of 
Barwell’s widow and dependents. (Joint App. 220, 221) 
While defendant moved the Court to instruct the jury to 
disregard such argument, the Court took no action what¬ 
ever. (Joint App. 220) Instead of acting to suppress the 
argument and require plaintiff’s counsel to discontinue his 
appeal to passion, prejudice and sympathy, the Court per¬ 
mitted him to go on. In effect, this amounted to overruling 
the objection. It accentuated what counsel was permitted 
to say, and undoubtedly gave the jury the impression that 
the Court approved the argument. It could only have left 
the jury with the impression that they might properly be 
influenced by such argument in rendering their verdict. 
This action, or inaction, on the part of the trial court was 
erroneous. 

In New York Central Railroad Company v. Johnson , 279 
U. S. 310, 73 L. ed. 706, there were involved two actions 
brought to recover personal injuries alleged to have been 
caused by defendant’s negligence. Plaintiff’s counsel used 
inflammatory remarks in his argument to the jury criticis- 
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ing the defense as “the vilest defense made in this case” 
and stating that he resented the New York Central coming 
into this Town and making the unwarranted charge against 
his clients. In directing a reversal, the Court said: 

“Such a bitter and passionate attack on petitioner’s 
conduct of the case, under circumstances tending to 
stir the resentment and arouse the prejudice of the 
jury, should have been promptly suppressed. See 
Masterson v. Chicago & N. W. R. Co., 102 Wis. 571, 
574, 78 N. W. 757, 6 Am. Neg. Rep. 246; Gulf, C. & S. 
F. R. Co. v. Butcher, 83 Tex. 309, 316, 18 S. W. 583; 
Tucker v. Henniker, supra, at 322 [41 N. H.]; Monroe 
v. Chicago & A. R. Co., 297 Mo. 633, 644, 249 S. W. 644, 
257 S. W. 469. The failure of the trial judge to sustain 
petitioner’s objection, or otherwise to make certain 
that the jury would disregard the appeal, could only 
have left them with the impression that they might 
properly be influenced by it in rendering their verdict, 
and thus its prejudicial effect was enhanced. See Hall 
v. United States, 150 U. S. 76, 81, 37 L. ed. 1003, 1007, 
14 Sup. Ct. Rep. 22; Graves v. United States, 150 U. S. 
118,121,37 L. ed. 1021,1023,14 Sup. Ct. Rep. 40; Wilson 
v. United States, 149 U. S. 60, 68, 37 L. ed. 650, 652,13 
Sup. Ct. Rep. 765. That the quoted remarks of respon¬ 
dents’ counsel so plainly tended to excite prejudice as 
to be ground for reversal is, we think, not open to 
argument.” 

In Pickford v. Hudson, 32 App. D. C. 480; counsel for 
plaintiff in his closing argument to the jury used language 
suggesting that defendant had been involved in a crime, 
whereas the fact was he had been indicted and a nolle 
prosequi entered. This Court said: 

“There is no distinction between comment touching 
a crime of which a defendant has been acquitted and 
one for which a defendant has been indicted, but from 
which he has been released by the prosecuting officer 
entering a nolle prosqui. It is not for us to say what 
effect these remarks might have had on the jury. There 
is too grave a danger involved in the probable results 
of such an impression to permit of any speculation on 
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our part as to its effect upon the jury. The probabil¬ 
ity of injury and injustice is so great as to leave but 
one safe course for us to pursue and that is to grant 
a new trial.” 

In London Guarantee and Accident Co. v. Woelfle, C. C. 
A. 8th Circuit, 83 F. (2) 325, the court reviews at length cases 
dealing with inflammatory remarks made in the course of 
the argument of counsel. The action was upon an accident 
insurance policy. In directing a reversal, the Court said, 
among other things: 

# * Jurors do not ordinarily know the difference 
between proper and improper argument. They easily 
obtain the impression that objecting counsel is unfair 
and is trying to keep them from hearing something of 
consequence. While the judge is in a better position 
to deal with improper argument, his task is also one of 
great delicacy. He should do all that reasonably may 
be done to keep counsel within bounds, but his inter¬ 
ference with argument may have the very opposite 
effect from that intended. These things are best 
known to those members of the profession who do not 
hesitate to appeal to passion and prejudice in the trial 
of their cases. The truth is that when a lawyer de¬ 
parts from the path of legitimate argument, he does 
so at his own peril and that of his client, and if his 
argument is both improper and prejudicial, then he 
has destroyed any favorable verdict that his client may 
obtain, unless, in some way, his error has been cured 
prior to the submission of the case to the jury. 


<<• • • ^r e k ave en deavored to avoid being unduly 
critical, but have been unable to escape the conclusion 
that counsel for the plaintiff in his argument to the 
jury overstepped the bounds of legitimate advocacy, 
indulged in improper inferences and appealed to the 
passions and prejudices of the jury. We can not say 
that no prejudice resulted or that the remarks did not 
have the effect that it was intended that they should 
have, since they went wholly unrebuked by the Judge.” 
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Not only did plaintiff’s counsel in this case seek to preju¬ 
dice the defendant by the language we have just referred 
to, but he continued and suggested that some trick photog¬ 
raphy had been employed in taking the photographs offered 
in evidence. There was ample opportunity before the trial 
to verify the accuracy of conditions disclosed by the photo¬ 
graphs. One of them had been used in the pretrial deposi¬ 
tion of the witness Gates. All of them had been, identified 
by the pretrial judge, and it was stipulated that they might 
be received in evidence without formal proof. (Joint App. 
50, 51) During the cross-examination of the witness Bray- 
shaw, and over objection of the defendant, plaintiff’s coun¬ 
sel asked questions suggesting that the photographs were 
taken with a view to reproducing what was encompassed 
in the most favorable light to the defendant. (Joint App. 
193-196) The very purpose of having them identified at 
the pretrial was to avoid any such cross-examination. In¬ 
deed, if they were not true reproductions of conditions at 
the intersection, defendant’s counsel would be subject to 
censure for offering them. They would not be admissible 
in evidence on any theory unless they were correct repro¬ 
ductions, and whether they were, or were not, was subject 
to verification months before the trial of this case. Re¬ 
marks, suggesting even by inference, that any trickery had 
been practiced, or that the defendant was using inaccurate 
photographs to persuade the jury, were prejudicial and 
unfair. It was error for the Court to remain passive when 
objection was made. It was error to remain indiffer¬ 
ent when the same type of argument by innuendo was 
continued. 

In addition to charging unfairness, bad faith and trick¬ 
ery, plaintiff’s counsel made the following appeal to sym¬ 
pathy and prejudice, based upon an assumed premise for 
which there was no evidence whatever: 

“I now finally conclude with this: This family was 
living together. They were all dependent upon Mr. 
Barwell. He was their sole source of support; they 
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were his dependents. They are now a burden upon 
each other because the life of Mr. Barwell was crushed 
out of him by the wheels of the Standard Oil Company 
truck.” (R. 393, 394.) 

The verdict indicates plainly that the jury were af¬ 
fected. Under the authorities cited, it was the duty of 
the Court to act and leave nothing undone to remove the 
impression which the jury must have gotten from such re¬ 
marks. Indeed, when this situation was again called to 
the Court’s attention in the motion for a new trial, it should 
have been corrected and a new trial granted. This is the 
plain requirement of the rule announced by the Supreme 
Court in New York Central Railroad Company v. Johnson, 
supra. It is the rule which this Court has followed. In no 
other way can there be assurance that verdicts will be based 
upon evidence rather than sympathy, emotion and feeling. 

CONCLUSION. 

There was no legally sufficient evidence of negligence on 
the part of the defendant. Under the law of Maryland, set 
forth in its statutes, and declared by its courts, defendant 
had the right of way which plaintiff’s intestate was re¬ 
quired to respect. The unfortunate occurrence involved in 
this case resulted wholly from negligence on the part of 
plaintiff’s intestate. Responsibility for it can not be 
shifted to the defendant. Accordingly, the trial court 
should have directed a verdict. Failing in that, the adverse 
verdict should have been set aside and defendant’s motion 
for judgment notwithstanding the verdict should have been 
granted. In any event, the verdict in this case should not 
be permitted to stand because it was the product of passion 
and prejudice engendered by the improper argument of 
plaintiff’s counsel to the jury. The Court erred in ruling 
upon the evidence and in applying the Maryland statute as 
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to the right of the use-plaintiffs to recover. For all of these 
reasons the judgment is erroneous and should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Thomas S. Jackson, 

Attorneys for Appellant. 

Brandenbukg & Brandenburg, 

Of Counsel. 
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Appellant has omitted from its brief substantial parts of 
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omissions, we shall, in our Counter-Statement of the Case, 
develop the important evidence omitted by the appellant 
and point out the inaccuracies contained in appellant’s 
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In its brief the defendant discusses but two of the acts 
of negligence, speed and wrong side of road, proved by 
the plaintiff. Other acts of negligence, in addition to exces¬ 
sive speed and driving on the wrong side of the road, were 
proved by the plaintiff, among them the failure of the oper¬ 
ator of the defendant’s truck to decrease its speed as re¬ 
quired by Section 157 (e), Article QS 1 /'* of the Maryland Code 
of Laws, the failure of the operator of the truck to main¬ 
tain a proper look-out and keep his vehicle under control, 
and his negligent failure to avoid the collision, which was 
within his power to avert. 

Article 66V2 of the Maryland Code of Laws, in applicable 
part, provides: 

“Reckless Driving 

“156. (a) No person shall operate a vehicle, as de¬ 
fined in this Article, over any public highway of the 
State recklessly or at a rate of speed greater than is 
reasonable and proper, having regard to the width, 
traffic and use of the highway, or so as to endanger 
the property and life or limb of any person * * *” 

“Speed Restrictions * 

“157. (a) No person shall drive a vehicle on a high¬ 
way at a greater speed than is reasonable and prudent 
under the conditions then existing. 

“(b) Where no special hazard exists the following 
speeds shall be lawful, but any speed in excess of said 
limits shall be prima facie evidence that the speed is not 
reasonable or prudent. 

“(c) No motor vehicle shall be operated upon any 
public highway of this State at a rate of speed exceed¬ 
ing twenty-five miles an hour on ordinary highways or 
thirty miles per hour on dual lane through highways 
in the thickly settled or business parts of cities, towns, 
and villages, or thirty miles per hour on ordinary high¬ 
ways or thirty-five miles per hour on dual lane high- 

• On September 19, 1942, Herbert R. 0’C9nor, Governor of the State 
of Maryland, issued a proclamation establishing a maximum Victory 
Speed Limit of 35 miles per hour, and urged every driver of a motor 
vehicle to observe this limit. 
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ways in the outlying or not thickly settled part of cities, 
towns or villages. 

“(d) No motor vehicle shall be operated upon any 
highway of this State at a rate of speed greater than 
fifty miles per hour, or fifty-five miles per hour on dual 
lane through highways, under any circumstances or 
conditions. 

“(e) The fact that the speed of a vehicle is lower 
than the foregoing prima facie limits shall not relieve 
the driver from the duty to decrease speed when ap¬ 
proaching and crossing an intersection except through 
highways, when approaching and going around a curve, 
when approaching a hill crest, when traveling upon 
any narrow or winding roadway or when special hazard 
exists with respect to pedestrians or other traffic or by 
reason of weather or highway condition, and speed shall 
be decreased as may be necessary to avoid colliding 
with any person, vehicle, or other conveyance on or 
entering the highway in compliance with legal require¬ 
ments and the duty of all persons to use due care.” 

Evidence From Which The Jury Could Find That The De¬ 
fendant Was Negligent. 

The collision took place within the intersection formed 
by Durham Church Road, an unpaved road running north 
and south, and Route 6, a hard-surface road running east 
and west. Route 6 is described as a crooked, bumpy road, 
though fairly straight at and near the place where the 
collision occurred (Joint App. 42). The edges of the main 
or macadam portion of the road are jagged and broken; the 
shoulders, which are of loose gravel, drop away at places 
from broken portions of the edges of the main road (Joint 
App. 41, 55-56). The macadam surface of Route 6 varies 
generally in width from 16 to 18 feet but narrows down 
within the intersection to a width of 13^ feet. The gravel 
shoulders are approximately 6 feet on the north side and 
7 feet on the south side, but widen out at the intersection 
(Joint App. 22-23; Plat marked Plaintiff’s Exhibit l 1 ). 


‘Hereafter referred to as Plat. 
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The witness Howell, testifying on behalf of the defendant, 
stated that the width of Durham Church Road was 25 feet 
(Joint App. 199; Plat). There is a knoll 350 feet to the 
east of the intersection (Joint App. 41,43). From here, the 
roadway slopes downward and westward toward the inter¬ 
section at a grade rate of 4.1 percent (4.1 feet per 100 feet), 
decreases in rate of grade to 3 percent at the approach to the 
intersection and begins to level off just before and at the 
intersection, where the rate of downgrade is 1 percent 
(Joint App. 19-20; Plat).' There were no stop signs or 
other traffic controls at the intersection (Joint App. 21). 

On the morning of the accident, defendant’s Autocar 
tank truck, loaded to capacity with 1,733 gallons of gaso¬ 
line was proceeding west on Route 6 (Joint App. 100, 204). 
The cab of the truck was occupied by the driver and an 
eighteen year old colored boy. The two had been together 
in the cab for about three-quarters of an hour before the 
collision occured (Joint App. 121, 124). Because there 
was a light or misty rain and it was chilly, the windows in 
the doors on both sides of the cab were closed so that the 
occupants would keep warm (Joint App. 217). The cab 
had no ventilation of any kind and no fan (Joint App. 124). 
After a while it got a little warm inside the truck cab and the 
colored boy became sleepy and dozed off (Joint App. 217). 
Drops of water from the rain were on the outside of the 
side windows, on which there were no windshield wipers 
(Joint App. 124). 

Defendant’s driver testified that his truck was in fifth 
or high-speed gear as he proceeded down Route 6 toward 
Durham Church Road. He had been driving along at a 
speed which he estimated to be between 25 and 30 miles 
per hour; there was no change in his speed as he approached 
and when he reached Durham Church Road. His foot was 
on the accelerator as he proceeded down the hill or grade 
toward Durham Church Road; though he did not press 
the accelerator all the way down, he at no time prior to 
the collision removed his foot from the accelerator and it 
was on the accelerator when he struck the deferment’s auto- 
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mobile. Nor did he at any time apply his brakes before he 
struck the automobile because “there was nothing there” 
(Joint App. 106-108). 

Defendant’s driver testified that the roadway from the 
crest of the hill to Durham Church Road is about straight, 
that any obstructions in this roadway would be visible 
from the crest of the hill, that there was nothing in sight 
and that there was no traffic on the road (Joint App. 108- 
109). Maryland State Trooper Zumbrun testified that in 
proceeding west on Route 6, one can see the intersection 
clearly after having passed over the knoll, and that the 
closer one gets to the intersection the better the view of 
Durham Church Road (Joint App. 43-48). He further 
stated that from a position in the center of the intersection 
one cannot see approaching traffic until it has passed over 
the knoll (Joint App. 41). 

At the bottom of page 3 of its brief, defendant states 
that the truck driver testified “* * * that the Barwell car 
came suddenly in front of him and he did not notice it until 
within two or three feet (Joint App. Ill) * * *” The first 
part of the quoted statement employs suggestive phrase¬ 
ology which is not supported by the evidence. The testi¬ 
mony on this highly important phase of the case was as 
follows (Joint App. Ill, 118, 119): 

By Mr. Schwartz: 


1 ‘ Q. The first time you saw the Barwell car was when 
it was two to three feet from you? A. Yes, sir. 

“Q. Did you previously state to Officer Zumbrun 
at the scene of the accident you never saw the Barwell 
car at all until you struck it? A. It was just so quick. 
It was right there. As near as I can say it was around 
two or three feet. 

“Q. Did you say to Officer Zumbrun that you never 
saw the Barwell car until you struck it? A. I don’t 
recall what I told him. 

“Q. But the fact of the matter is that it was no 
more than two or three feet, and it might have been 
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you never saw it until you struck it; is that right? 
A. About two or three feet. 

“Q. Is it correct that you did (sic) see it until you 
actually struck it or you saw it when it was about two 
feet from you? A. It was about a step. 
**#****•*••• 

“Q. Are you able to state the speed of the Barwell 
car? A. No. I can’t state the speed, no. 

###•*****••• 

“Q. When you first saw the Barwell car part of the 
Barwell car was across the center line of the inter¬ 
section, wasn’t it? A. Not quite across; just coming 
out to cross. 

“Q. At the center line? Was it at the center line of 
the intersection when you first saw the Barwell car? 
A. Not quite. 


“Q. Isn’t it a fact that when you first saw him he 
had just got the front of his car in front of your truck? 
A. Just got his front wheels in front of mine.” 

Defendant’s driver testified that he did not swerve the 
course of the truck before it struck the Barwell car (Joint 
App. 110). After the impact, which killed Barwell instantly 
(Joint App. 130), the decedent’s car went off the left side 
of Route 6 and came to rest, sitting on an angle with its 
front end or bumper at a telephone pole (Joint App. 114, 
38; and Plat), on the south side of the roadway 74 feet 
west of the intersection. The truck went toward the right, 
struck two cars that were parked on the north side of Route 
6 beyond the intersection, damaged one and pushed the 
other a distance of 10 to 15 yards into a ditch on the north 
side of Route 6,124 2 feet away from the point of collision. 
This car was completely demolished as the truck came 
to rest on top of it (Joint App. 26, 30-31, 59-60, 69,126-127; 
photographs marked Plaintiff’s Exhibits 4, 5, 9). 

’Actually, the distance' was greater by more than 5 feet, or the width of 
the Barwell car. The distance of 124 feet was measured from the abrasion 
in the road which was made by the left front wheel of the Barwell car, 
which was, however, struck at the right side (Joint App. 113; photo¬ 
graph marked Plaintiff’s Exhibit 6). 
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The truck driver testified that at no time, either before 
or after the collision, did he lose control of the truck (Joint 
App. 110-111). 

In addition to the aforegoing testimony and evidence of 
physical facts bearing in part on the speed of the defend¬ 
ant’s truck, the following testimony developed during the 
course of the examination of the witness Miller by plain¬ 
tiff’s counsel (Joint App. 60): 

“The Court: Do you drive a car yourself? A. No, 
sir. 

“The Court: Are you able to estimate the speed 
- of the truck? A. I wouldn’t like to try to estimate it. 
I don’t know how fast it would going (sic). I know 
he passed two windows with terrific speed. I noticed 
after he struck the car he was going at a terrific speed 
then; probably fifty miles an hour. 

“Mr. Denit: What is that? A. He was going at an 
awful rate of speed after he struck the car, after he 
passed the two front windows. 

“Mr. Denit: After the collision? A. After the col¬ 
lision, yes, sir.” 

Evidence was introduced by the plaintiff to show that 
prior to the collision the defendant’s truck was being driven 
on the wrong side of the roadway. Article 66%. Section 
162, Maryland Code of Laws provides: 

“Drive on Right Side of Roadway 

11 162. Upon all roadways of sufficient width a vehicle 
shall be driven upon the right half of the roadway 

• • * n 


Although defendant’s driver declared he was driving on the 
right side of the road as he approached the intersection, he 
testified on direct examination as follows (Joint App. 118): 

“The Court: He (plaintiff’s counsel) wants to know 
whether your side of the car was not over the center 
line. A. I couldn’t say exactly. I might have been 
in it, something like that, and maybe it was not in it at 
all. So far as I know, I was on the right.” 




8 


There was considerable testimony regarding an abrasion 
or gouge in the roadway near the center of the intersection 
(Joint App. 28, 60,118-119,198). Although defendant does 
not deny the existence and location of this abrasion, it 
terms as speculative the police officer’s testimony that this 
mark was made by the left front wheel of the Barwell car 
(defendant’s brief, page 12). In this connection, it is sig¬ 
nificant that the witness Howell, plant superintendent for 
the defendant, testified on direct examination as follows 
(Joint App. 198): 

“By Mr. Denit: 

“Q. Did you measure the distance you have just 
indicated to us? A. I did. 


“Q. From the front of the truck to what point? A. 
To the point in the intersection where I understood 
the accident occurred. 

“Q. Was that indicated to you by any physical sign 
on the highway? A. There was an indentation in the 
road to the north of the center of the road in about 
the middle of the intersection. 

“Q. Is that the point from which you measured? 
A. That is the point from which I measured. 


“Q. Did you measure the distance from that tele¬ 
graph pole to the abrasion in the highway? A. I did. 

Additional evidence linking the abrasion in the road with 
the dent and scrape in the left front wheel of the Barwell 
car was the following testimony by the truck driver (Joint 
App. 118, 119): 

“By Mr. Schwartz: 

“Q. Did you notice an abrasion after the collision 
on the road, a gouge mark? A. There is a gouge mark 
there, yes, sir. 

“Q. Did you notice that? A. Yes, sir. 


v 
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“Q. Was it at a point and I am pointing to the letter 
“z” 3 on Route 6 at its intersection with Durham 
Church Road? Was it about the point I am pointing 
at on this road? Can you see that? A. I guess along 
there. I couldn’t say. 

“Q. But approximately at that point A. As far 
as I know, yes, sir. 

####•##*#*#* 

“Q. Didn’t you testify that when you first saw the 
Barwell car the front wheels were in 4 k* front of the 
front wheels of your truck? A. He was going— 

“Q. (interposing) Just answer the question. Didn’t 
you say that? A. I struck him; caught his front 
wheels-” 

Trooper Zumbrun testified that the abrasion or gouge in 
the roadw T ay was 1 foot and 8 inches north of the center 
of Route 6; that this abrasion was caused by the rim of 
the left front wheel of the Barwell car which was found to 
have a dent and scrape in it corresponding with the abra¬ 
sion or scrape in the roadway (Joint App. 29); that the 
distance from the center of the hub cap of the left front 
wheel to the front bumper of the Barwell car measured 2 
feet 4 inches and that the over-all length of the car was 15 
feet 6 inches (Joint App. 29-30). 

The front of the truck measured 7 feet 6 inches in width 
(Joint App. 32-33). Defendant’s driver testified that the 
truck struck the Barwell car only once, at the right side 
from the door post down (Joint App. 113, 116). Trooper 
Zumbrun described the damage to the car, as viewed by 
him shortly after the collision, as starting from the rear 
of the rear door on the right side and extending to the 
front of the Barwell car (Joint App. 33, 35; photographs 
marked Plaintiff’s Exhibits 6 and 7). Defendant’s driver 
did not swerve the course of the truck before the collision. 
The testimony in regard to this was as follows (Joint App. 
110 ): 

•Witness Zumbrum located, by marking the Plat with the initial “Z”, 
the place in the intersection where the abrasion from the left front 
wheel appeared (Joint App. 27-28). 
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By Mr. Schwartz: 

“Q. * * * As you were proceeding west on Route 6, 
did you swerve the course of your truck either to the 
right or to the left or in any direction before you hit 
the Barwell car? A. No, sir.” 

The above measurements demonstrated that the defend¬ 
ant’s truck was straddling the center line of the road as it 
proceeded toward the intersection and when it collided with 
the Barwell car. The photograph of the Barwell car (Plain¬ 
tiff’s Exhibit 6) shows the damage from the collision as 
extending from the back of the right rear door forward 
to the right front of the Barwell car. Since the gouge in 
the road caused by the rim of the front wheel was 1 foot 
8 inches from the center of the road and the distance from 
the rim of the Barwell car to the front bumper was an 
additional 2 feet 4 inches, obviously 4 feet of the Barwell 
car extended at the time of the collision north beyond the 
center of the road and the remaining IIV 2 feet of the Bar- 
well car* were south of the center of the road. It is ap¬ 
parent from an inspection of the photograph (Plaintiff’s 
Exhibit 6) that the distance from the rear bumper to 
where the damage at the right rear door of the Barwell 
car begins, is not more than 4 or 5 feet or about one-fourth 
of the over-all length of the car. The damage to the por¬ 
tion of the Barwell car south of the center of the road clearly 
places the truck well over the center of the road. 

The jury could well have concluded that the conduct of 
the truck driver in operating his truck to the left of the 
center of the road was a major factor in causing the col¬ 
lision because it necessarily reduced his ability to see traffic 
going north on Durham Church Road toward Route 6, and 
that his negligence in this respect likewise materially im¬ 
paired the opportunity of the decedent to apprise himself 
of defendant’s truck approaching on Route 6 from the east. 
It is undisputed that at a point on Route 6 opposite the 
bam, 260 feet east of the intersection (see Plat), the driver 
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of the truck, if on his right and proper side of the highway, 
could have seen a short distance south on Durham Church 
Road (Joint App. 45). Moreover, the elevation of the 
truck driver on the truck cabin’s seat, which is at a height 
even with a man’s head above the level of the roadway, 
placed him in a favorable position from the standpoint of 
visibility, and afforded him an advantage of viewing the 
intersection not possessed by a motorist in the ordinary 
passenger-type automobile. Miller testified that the de¬ 
cedent stopped his car 4 or 5 yards back (Joint App. 67) 
from the hard black (macadam) surface (Joint App. 68) 
and that after starting slowly across Route 6, he observed 
him travel slowly, about the speed of a fast walk (Joint 
App. 58), a distance of about 10 yards before he passed 
out of his view, and at that moment the collision occurred 
(Joint App. 59). The testimony of the driver Gates that 
he did not see the Barwell automobile until it was 2 or 3 
feet from him, or just about the time the collision occurred 
(Joint App. Ill), and the utter absence of any explanation 
from either the driver Gates or the colored boy Bowman 
as to the failure of Gates to see the Barwell car as it travel¬ 
led slowly across Route 6 to the point where the collision 
occurred, during which time it was obviously in plain view 
had he looked, also required submission of the case to the 
jury. 

At page 4 of its brief defendant states: “There was undis¬ 
puted evidence that the truck had been serviced by the 
defendant on October 25,1943, (Joint App. 203), and tested 
for brakes, compression and general running condition 
(Joint App. 203).” This is not the fact. The “undisputed 
evidence” to which defendant refers, purports to be con¬ 
tained in the testimony of the witness Dawson, an employee 
of the defendant. On cross-examination this witness ad¬ 
mitted that he did not personally engage in any inspection 
of the truck when it was brought to the shop on October 
26th and that he had no personal knowledge concerning its 
condition; that the record which he had produced regarding 
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an inspection of the truck on October 25th, showed only 
a touching up of the paint stripes on the truck and a check 
of its equipment to assure the truck’s safe ability to receive 
and to discharge its cargo of gasoline; that the record for 
this date did not show a check of the mechanical condition 
of the truck- The -witness further admitted that so far as 
he knew, no work was done on the brakes of the truck 
(Joint App. 212-214). 

From the knoll east of Route 6 approaching Durham 
Church Road there is a downgrade of 4.1 percent which 
decreases to 3 percent and levels off to 1 percent at the 
approach to and through the intersection (see Plat). 
Article 66 a /4, Section 233 of the Marvand Code of Laws 
provides: 

“Performance Ability of Brakes 

“233. (a) The service brakes upon any motor vehicle 
or combination of vehicles shall be adequate to stop 
such vehicle or vehicles when traveling twenty (20) 
miles per hour within a distance of thirty (30) feet 
when upon dry asphalt or concrete pavement surface 
free from loose material where the grade does not 
exceed one (1%) per cent. 

“(b) Under the above conditions the hand brake 
shall be adequate to stop such vehicle or vehicles within 
a distance of fifty-five (55) feet and said hand brake 
shall be adequate to hold such vehicle or vehicles sta¬ 
tionary on any grade upon which operated. 

“(c) All braking distances specified in this section 
shall apply to all vehicles mentioned, whether such 
vehicles are not loaded or are loaded to the maximum 
capacity permitted under this Article.” 

The statute set out above imposed upon the defendant 
the obligation to have its truck so equipped with brakes 
that, traveling at a speed of 20 miles per hour, it could be 
stopped within a distance of 30 feet upon dry asphalt where 
the grade does not exceed 1 per o6nt. The grade at this 
intersection does not exceed 1 per cent. The driver of the 
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truck testified that his speed was between 25 and 30 miles 
per hour and that the road surface was wet. The undis¬ 
puted testimony showed that the truck traveled approxi¬ 
mately 130 feet from the point of impact before qoming 
to a stop in a ditch. The truck driver did not lose control 
of his vehicle, which, before it came to a stop, collided with 
two other vehicles, one of which it pushed 10 to 15 yards 
into the ditch and demolished. 

Making allowances for the 5 or 10 miles per hour excess 
of speed and the wet surface of the road, it is inconceivable 
that "with brakes meeting the statutory requirements the 
speed of the truck could have been that to which the driver 
testified. 

Since the Barwell car was necessarily in plain view as 
it proceeded slowly across Route 6, it is main,fest that the 
defendant’s truck driver was in a position to have averted 
the collision either by swerving the course of the truck or 
by timely application of the brakes and bringing his truck 
to a stop, and his failure to do either, consituted negligence 
which required submission of the case to the jury. 

Contributory Negligence. 

In defendant’s Statement of the Case, there appear but 
two matters which could conceivably bear on the question 
of contributory negligence on the part of plaintiff’s inte¬ 
state; (1) that the plaintiff’s intestate had been driving 
on an unpaved road, whereas defendant’s driver was pro¬ 
ceeding on a hard-surface road, and (2) the suggestion, for 
which, as we have shown, there was no evidentiary basis 
even in the truck driver’s testimony, that the Barwell car 
came suddenly in front of the truck. Other matters pur¬ 
porting to establish decedent’s contributory negligence 
appear in defendant’s brief under Point 2 of the Argument. 
Because much of the evidence has been omitted by the 
defendant, we feel called upon to restate the evidence mak¬ 
ing such observations with respect to defendant’s statement 
of the facts as may be pertinent to our own. 
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The only testimony regarding the manner in which the 
decedent operated his automobile came from the witness 
Miller. At page 14 of its brief defendant states: “There 
was some conflict as to whether a person standing in Miller’s 
store at the point he claimed to have been standing could 
actually have seen the Barwell car (Joint App. 200, 201).” 
If there was any conflict in testimony as to Miller’s ability 
to see the Barwell car, it appeared only from the conflict¬ 
ing testimony of defendant’s own witnesses. Its employee 
Hovrell testified that from the position he assumed in the 
post office he could see “a portion of Durham Church 
Road”; also, that he could not see the northeast corner of 
Durham Church Road from that position (Joint App. 200- 
201). Defendant company’s employee Brayshaw testified 
that from the position he assumed behind the post office 
counter he could see “up Durham Church Road approxi¬ 
mately 100 feet” (Joint App. 184). 

The witness Miller testified that he was standing in the 
post office, looking down Durham Church Road through the 
east window on the south side of the building; he could see 
a distance of 60 or 70 yards down the roadway. He first 
observed the Barwell car, which he thought was being oper¬ 
ated by his son-in-law, when it was about 60 yards south of 
Route 6. He watched the car as it began to slow down on 
approaching the intersection, and saw it come to an easy 
standstill. The decedent’s car remained at a complete 
standstill for perhaps half a minute before it started slowly 
across Route 6. It had proceeded forward about 10 yards 
to the north side of Route 6 before it passed out of his view 
—and at that moment the collision occurred (Joint App. 
57-59, 66-67). Simultaneously with the collision Miller 
observed the two vehicles as they proceeded from the point 
of impact to the places at which they came to rest (Joint 
App. 58, 70). 

At page 16 of its brief defendant concedes that Miller’s 
testimony “was the only testimony in the case” regarding 
the point at which the decedent stopped his car. Miller 
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testified that Barwell stopped “at least 4 or 5 yards back 
there,” meaning, as he later explained, back “from the hard 
black road there” 4 (Joint App. 67, 68). The “hard black” 
portion of Route 6 narrows down at the intersection to a 
width of 13 feet 6 inches (Joint App. 22-23; Plat). Cor¬ 
respondingly, the gravel shoulders increase in width at the 
intersection. This, the witness Guerriere explained, “is 
due to the gravel creeping into the road off the shoulder,” 
and “is due to the traffic throwing the gravel into the road 
when making the turn” 5 (Joint App. 20). Placing the 
Barwell car in a position “4 or 5” yards back from the 
narrowed-down south edge of the hard surface of Route 
6, it becomes obvious that Barwell’s view of traffic ap¬ 
proaching on Route 6 would not be obscured by the em¬ 
bankment and the picket fence southeast of the intersection, 
to which defendant refers at page 14 of its brief. Defend¬ 
ant states: “In view of these obstacles, the driver of a 
car on Durham Church Road approaching Route 6 could 
see to his right on Route 6 only after getting his front 
wheels near or right up to the pavement of Route 6 (Joint 
App. 48, 49.” This assertion is contrary to the evidence.® 
There is no doubt that the foot of the embankment is back 
from the extreme edge of the south shoulder of Route 6 
(Plat). From here, it slopes gradually upward and away 


‘This would indicate that when Miller said “maybe two car-lengths, 
probably, from the highway,” he meant that the Barwell car came to a 
stop a distance equivalent to about the length of the car back from the 
hard surface of Route 6, not 31 feet back as defendant conjectures at 
pages 15 to 16 of its brief. 

defendant completely ignores this evidence in referring to distances 
at the intersection. For example, defendant states (page 14 of its brief): 
“At the point of intersection. Route 6. including the shoulders, was about 
30 feet wide (Joint App. 22, 23). The shoulder on the south side was 
about 7 feet wide (Joint App. 23).” However, the evidence shows that 
while the shoulder on the south side of Route 6 is approximately 7 feet 
wide at points in the road away from the intersection, it is considerably 
wider at the intersection. 

“In support of this statement, defendant refers to the testimony of 
Trooper Zumbrun. The witness did not precisely fix the point back 
from the macadam surface of Route 6 from which the knoll would first 
become visible, nor did he state that the knoll would not become visible 
until one had pulled up to the shoulder of Route 6, but his testimony 
was that “you could pull up there and before getting your wheels on 
the hard road you could see the top of that knoll” (Joint App. 49, 51-52). 


16 


from the roadway until it reaches a maximum height of 2 
feet 4 inches, at which point there is a 4 foot picket fence. 
This fence is approximately 18 feet away from the inter¬ 
section corner. (Joint App. 24, 49). The trees and build¬ 
ings to which defendant refers, are even farther back from 
the intersection and they do not obstruct to one approaching 
reasonably close to Route 6, the view of traffic approaching 
from the east (Joint App. 23-24; photographs marked 
Defendant’s Exhibits 4, 10, 11). The bushes and shrubs 
which defendant mentions are of the short, scrubby variety 
which have no bearing on visibility at the intersection 
(Joint App. 50, 68, photographs). Furthermore, the abra¬ 
sion in the roadway from the left front wheel of the Barwell 
car was a little to the right of the center of Durham Church 
Road (Joint App. 52-53) which would indicate that Barwell 
stopped immediately to the right of the center of Durham 
Church Road from where he would have had a view of 
approaching traffic, provided it were proceeding on the 
north or proper side of Route 6. 

At pages 14 and 15 of its brief, defendant confers that 
the evidence shows that when the decedent started across 
Route 6, the truck had to be close at hand in order for a 
collision to occur. The evidence does not support this 
contention. 

There was testimony that from the place where the Bar- 
well car stopped to the place where the collision occurred 
was approximately 30 feet, and that Barwell traversed this 
distance at about the speed of a fast walk, 7 which the jury 
could have concluded was equivalent to a speed of approxi¬ 
mately 4 miles per hour. Miller testified that the truck 
was going at a terrific speed, probably 50 miles per hour 
(Joint App. 60), a speed approximately 12 times as fast 

TVIiller testified that the Barwell car came to a complete stop about 
4 or 5 yards back from the hard surface of Route 6, that it remained 
standing for about half a minute and that it then started slowly across 
Route 6, at about the speed of a fast walk, and proceeded a distance of 
approximately 10 yards before the collision occurred (Joint App. 58-59, 
67). The evidence showed that the Barwell car had reached a point 
where its front was 4 feet north of the center of Route 6 when the 
impact occurred (Joint App. 28, 30). 
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as that of the Barwell car. From this evidence it follows 
that when the Barwell car started up from its standing posi¬ 
tion back from the macadam surface of Route 6, the truck 
was at that moment approximately 360 feet away or at 
a point to the east of the knoll from where it could not 
be visible even to one standing in the center of the intersec¬ 
tion (Joint App. 41). In this connection, the jury could 
have considered the extent to which Barwell’s ability to 
see the truck was impaired by the negligence of the truck 
driver in failing to drive the truck on the right half of the 
roadway. 

ARGUMENT. 

Point 1. 

Defendant Was Negligent. 

The plaintiff claims his right to recover under the Mary¬ 
land statute providing for wrongful death, and framed 
his complaint in the manner approved in Stewart v. Balti¬ 
more & Ohio R. Co., 168 U. S. 443, 18 S. Ct. 105. 

Since the accident happened in Maryland, the lex loci 
(Maryland) governed the substantive law and the lex fori 
(District of Columbia) governed the quantum of proof 
necessary to submit the case to the jury. Consequently, the 
question of whether the evidence of negligence and con¬ 
tributory negligence was sufficient to require submission 
of these issues to the jury for determination, is a matter 
governed by the law of the forum, in this instance by 
the law of the District of Columbia. Shappell v. Apex Ex¬ 
press, 131 N. J.L. 583, 37 A. 2d. 849, 850; Boyle v. Ward, 125 
F. 2d. 672, 675; Northern Pacific Railroad Co. v. Babcock, 
154 TJ.S. 190, 14 S. Ct. 978; Paxson v. Davis , 62 App. D.C. 
146,149-150, 65 F. 2d. 492. 8 

As heretofore indicated in our brief, there was substan¬ 
tial and ample evidence of primary negligence on the part 
of the driver of the defendants truck. Evidence of exces¬ 
sive speed was testified to by the witness Miller and this 

•This court at least inferentially recognized that the rule as to burden 
of proof is governed by the law of the forum and not by the law of 
the place where the accident happened. 
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testimony was supported by the uncontroverted evidence 
that the truck, after the collision which caved in almost 
the entire right side of the Barwell car and later collided 
with two other automobiles, continued, before coming to 
a stop in a ditch, a distance of 130 feet from the point of 
impact. The weight of the three vehicles with which the 
truck collided must have contributed something toward re¬ 
tarding the speed of the truck. The truck traversed this 
distance on almost level ground, the driver never losing 
control of his truck after the collision. The force of the im¬ 
pact was such as to knock the Barwell car off the road to a 
point 74 feet away and to cause the truck, not only to strike 
a second car, but also to push for 15 yards a third car which 
was finally demolished when the truck came to rest on top 
of it in the ditch. 9 

The defendant quotes from the case of Finney v. Frevel, 

-Md. —, 37 A. 2d. 923, which in turn quotes from the 

case of Nicholson v. Kreczmer, 178 Md. 680, 13 A. 2d 596, 
that negligence may not be inferred from the mere fact that 
“ ‘There was testimony that the truck ran on fifty feet 
after the collision, * * * (since) * • * that might have been 
due to surprise and consequent delay in stopping. A find¬ 
ing of negligence would have to be made from the mere 
fact of the collision.’ ” 

This case does not support defendant’s contention but 
states the rule that evidence of marks within an intersec¬ 
tion not identified as coming from a vehicle involved in the 
collision, or that evidence of damage to a vehicle not shown 
to have resulted from the impact, are not in themselves 
sufficient proof to establish negligence on the part of the 
defendant, and further, that reliance upon the testimony 
alone of marks upon the road to establish negligence is not 
favored. The case of Gloyd v. Wills, 180 Md. 161, 165, 23 

The jury may draw an inference of excessive speed from the force of 
the impact and the resulting damage to the vehicles collided with. Huddy 
Encyc. of Automobile Law, Vols. 15-16, Sec. 179 and 181, 9th Ed.; 
Childs v. Radzevich, 78 U. S. App. D. C. 235, 139 F. 2d 374: Smith vs. 
Doyle, 69 App. D. C. 60, 98 F. 2d 341; Evansville Container Corporation 
v. McDonald, 132 F. 2d 80. 
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A. 2d 665, cited by defendant at page 12 of its brief, express¬ 
ly holds that “* * * Testimony of marks upon the road 
clearly shown to have been made by one of the cars in 
the accident is admissible * # and referring to mark¬ 
ings in the roadway as indicating negligence, quotes as 
follows from the case of Shafer v. State, 171 Md. 506, 189 
A. 273, 274: 

“It would be legally sufficient or insufficient in a 
particular instance according as it might or might not 
rise above speculation and conjecture on what had 
taken place, and so afford the rational basis needed for 
an adjudication that the defendant’s agent was guilty 
of negligence which produced the accident.” 

In Bozman vs. State, 177 Md. 151, 154-155, .9 A. 2d 60,» 
the court, in denying a motion for a directed verdict upon 
the ground that there was no evidence of primary negli¬ 
gence, said: 

“. . . in order to justify such an instruction, the evi¬ 
dence must admit of no inference of negligence in the 
operation of the car. Excessive speed, which may con- 
- stitute negligence if it contributes to an accident, may 
be inferred from such testimony as that the brakes 
were put on too late, or that the car did not stop until 
it had gone an extraordinary distance after the brakes 
were applied. The jury is not compelled to believe 
that the witnesses for either side are accurate in their 
testimony regarding speed or the manner of operation 
of a motor vehicle. Ottenheimer v. Molohan, 146 Md. 
175. The skidding of an automobile after a collision 
is also a circumstance of evidential value in reference 
to the rate of speed or whether the machine was under 
control. Thus, in the case where a motorist traveling 
40 miles an hour saw a pedestrian in front of him, and 
applied his brakes, causing his machine to skid 50 feet, 
it was held that the testimony was legally sufficient to 
support a finding that the defendant was going at a 
dangerous and unlawful speed. Ellis v. Sanberg, 41 
Cal. App. 506, 182 P. 792, 2 Blashfield, Automobile 
Law, 1738. In view of the evidence as to skid marks 
extending across the road 75 feet, the admission of the 
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appellant that he saw the boy at a distance of 75 feet, 
and other testimony in the case, a directed verdict on 
the ground of absence of negligence would have been 
improper.’ 7 

In the instant case there was no dispute as to the force 
of the impact with the Barwell car and the distance trav¬ 
eled by the truck, and no evidence was offered on behalf of 
the defendant which could account for the distance trav¬ 
eled by the truck from the point of impact. The distance 
traveled by it can be attributed only to the excessive speed 
of the truck. The mark in the road and its location were 
clearly identified, and its cause shown by the testimony, 
and there was other supporting testimony of negligence. 

Defendant’s truck was being operated to the left of the 
right half of Route 6 in violation of the Maryland Statute. 
Part of the evidence which established the position of the 
Barwell car at the time it was struck was that relating to 
the abrasion in the roadway within the intersection, in which 
connection it was shown that a substantial part of the Bar- 
well car struck by the truck was south of the center of Route 
6 at the moment of the impact. Further evidence locating 
the position in the roadway of defendant’s truck was elicited 
from the truck driver, who testified (Joint App. 119) that 
when he first saw the Barwell car, two or three feet from 
him, it was not quite acros the center line of the intersec¬ 
tion and that the front wheels of the Barwell car were in 
front of the front wheels of the truck. Significantly, in 
response to a question by the Court, the defendant’s driver 
testified further that he was uncertain as to whether he 
was driving over the center line of the highway although 
he thought that he was not (Joint App. 118). 

Although the truck driver Gates testified that he saw 
the Barwell car 2 or 3 feet away, he nevertheless also testi¬ 
fied that he had his foot on the accelerator and did not 
remove it thereform nor apply his brakes before the col¬ 
lision occurred. He did not deny stating to State Trooper 
Zumbrun that he did not see the Barwell car until the col- 


21 


lision, but merely stated that he did not remember what 
he told Trooper Zumbrun about this. From this evidence 
the jury could have found that he never at any time saw the 
Barwell car until he collided with it. The eighteen year 
old colored boy Bowman, who had been riding in the truck 
cabin with the defendant’s driver and was placed on the 
stand by the defendant, testified that he did not see the 
decedent’s car until it was 2 or 3 feet from the truck, as 
was testified to by the truck driver (Joint App. 215-216). 
However, on cross examination this witness testified that 
the cabin of the truck became warm and that he fell asleep, 
and admitted that he had previously testified under oath 
that he told Trooper Zumbrun that he didn’t know any¬ 
thing about how the accident occurred, and that he didn’t 
know anything about the accident (Joint App. 218-219). 

The failure of the defendant’s driver sooner to see the 
Barwell car despite the fact that he had an unobstructed 
view of it as it traveled a distance of some 30 feet, slowly 
crossing Route 6, his failure to apply his brakes before 
colliding with the deceadent’s car or to take any action to 
avoid the collision with the Barwell car, and his failure to 
decrease the speed of the truck on approaching Durham 
Church Road as required by Section 157(e), Article 66^4 
of the Maryland Code, were all further acts of primary 
negligence on the part of the defendant which necessitated 
submission of the case to the jury. Fotterall v. Eilleary, 
178 Md. 335, 13 A. 2d. 358. 

In order to justify granting defendant’s requested in¬ 
structions 1 and 2 for a directed verdict, upon the ground 
that the evidence was insufficient to establish negligence on 
the part of the defendant, the evidence must admit of no 
inference of negligence in the operation of the defendant’s 
truck. This is the law of Maryland as well as the District 
of Columbia. Bosnian v. State , 177 Md. 151, 9A: 2d 60; 
Childs v. Radsevich, 78 U.S. App. D.C. 235,139 F. 2d 374; 
McWilliams v. Shepard , 75 U.S. App. D.C. 334, 127 F. 2d. 
18; Gunning v. Cooley , 281 U.S. 90, 94, 50 S.Ct. 231. 
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It is to be noted, however, that in passing upon the suffi¬ 
ciency of the evidence necessary to establish negligence on 
the part of the defendant, the court is to be governed by the 
law of the forum (District of Columbia). Shappell v. Apex 
Express, 131 N. J.L. 583, 37 A. 2d S49, 850; Paxson v. Davis, 
62 App. D.C. 146, 149-150, 65 F. 2d. 492; Boyle v. Ward n 
125 F. 2d 672, 675. 

Defendant asserts that since its employee was the fav¬ 
ored driver he had the right to assume that those entering 
the paved or favored highway would yield to him, and 
defendant cites in support of its assertion 8 cases at page 
10 of its brief. Inasmuch as this contention involves also 
the question of alleged contributory negligence on the part 
of plaintiff’s decedent, we shall hereafter discuss the cases 
cited by the defendant dealing with contributory negli¬ 
gence under Point 2 of this brief. 

Point 2. 

Plaintiff’s Decedent Was Not Guilty Of Contributory 

Negligence. 

At pages 14 through 16 of its brief, defendant sets out 
alleged evidence which defendant contends shows that the 
decedent could not see east on Route 6 until his front wheels 
were near or right up to the pavement of Route 6. From 
this premise it claims that Barwell was then only 15 feet 
from the point where the collision occurred and that if he 
started forward from that position the truck was then 
“close at hand” and the decedent was negligent in failing 
to yield to it the right-of-way; or in the alternative, defend¬ 
ant contends that if Barwell stopped his automobile at a 
point either IS 1 /* feet or 31 feet south of Route 6 then he 
was negligent in starting forward from a point where “he 
could not see traffic approaching from his right.” Neither 
premise upon which defendant predicates its alternative 
arguments is supported by the evidence. The evidence 
which we have set out in pages 14 through 17 of our brief 
shows that Barwell stopped at a point approximately 12 
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to 15 feet back from the south edge of Route 6; that from 
this point at which he stopped he would have had a clear 
view of traffic approaching from the east if such traffic 
were on its proper side of the road. Accordingly, from 
the point where he was stopped, Barwell traveled approxi¬ 
mately 30 feet to the point of the collision and not 15 feet 
as stated in the defendant’s brief. Another important fac¬ 
tor, completely ignored by the defendant, is the relative 
speed of the respective vehicles, one traveling at a speed 
of approximately 4 miles an hour and the other at a terrific 
speed, approximately 50 miles an hour. The evidence to 
which we refer justifies the inference that after the decedent 
stopped his automobile and then slowly started to cross 
Route 6, the truck was east of the knoll and therefore at a 
point where it could not be seen. Certainly defendant can¬ 
not contend that the decedent was negligent in proceeding 
across Route 6 when the truck was not in sight. No testi¬ 
mony was offered by the defendant placing the position 
of the truck when the decedent started across Route 6; yet 
it its brief it undertakes to ask this Court to infer that it 
was close at hand. In this respect the defendant does not 
give to the testimony, as the law requires, the inferences 
most favorable to theplaintiff but claims an inference which, 
we have shown, is not justified by the evidence. 

Section 179 of Article 66 V 2 of the Maryland Statutes re¬ 
quires that the operator of a vehicle entering a paved pub¬ 
lic highway from an unpaved public highway or from a 
private road or drive, shall come to a full stop and yield 
the right-of-way to vehicles approaching on the paved pub¬ 
lic highway. Defendant urges that Barwell was guilty of 
contributory negligence as a matter of law simply because 
when the collision occurred Barwell was proceeding from 
the unpaved highway across the paved highway. This 
statute certainly contemplates in its use of the word * 1 ap¬ 
proach” that the vehicle entitled to the right-of-way shall 
be in sight and not a distance so far back that it cannot be 
seen either because of the topography of the road or its 
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distance away. In the instant case, Barwell certainly had 
the right to assume that the truck would be operated on 
its proper side of the road at a lawful rate of speed, and 
that its operator would keep the truck under control and 
maintain a proper lookout and would decrease its speed on 
approaching the intersection of Durham Church Road as 
required by Section 157(e), Article 66% of the Maryland 
Statutes. The defendant quotes from Article 66%, Section 
2(59) the definition of a “through highway.” 10 In the 
court below, the defendant did not contend that Route 6 
was a through highway, nor does it make such a conten¬ 
tion in Its brief here. Route 6 is not a through or boule¬ 
vard highway but is an ordinary public highway. State 
Trooper Zumbrun testified that Route 6 was not a primary 
road (Joint App. 47). Section 187, Article 66% of the 
Maryland Statutes provides: 

“(a) The State Roads Commission with reference 
to State and county highways, and local authorities 
with reference to other highways under their jurisdic¬ 
tion may designate through highways and erect stop 
signs at specified entrances thereto or may designate 
any intersection as a stop intersection and erect like 
signs at one or more entrances to such intersection. 

“ (b) Every said sign shall bear the word “Stop” in 
letters not less than six inches in height. When installed 
upon important intersecting highways, these signs shall 
be self-illuminated at night or, if not, shall be of the 
reflector type. Every stop sign shall be located as 
near as practical at the property line of the highway at 
the entrance to which the full stop must be made, or 
at the nearest line of the cros-walk thereat, or, if none, 
at the nearest line of the roadway. 

“ (c) Every driver of a vehicle shall come to a full 
stop at such sign or at a clearly marked stop line before 
entering an intersection and yield the right of way to 
vehicles approaching on the intersecting highway ex- 

““(59) Through Highway: Every highway or portion thereof at the 
entrances to which vehicular traffic from intersecting highways is 
required to stop and yield the right-of-way before entering or crossing 
the same and when stop signs are erected as provided in this Article.” 
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cept when directed to proceed by a peace officer or traffic 
control signal.’’ 

Route 6 was not designated by the State Roads Commis¬ 
sion as a through highway nor were stop signs erected at 
the entrances thereto (Joint App. 21). In this connection 
attention is invited again to Section 157, Article 66^ of 
the Maryland Statutes which establishes maximum rates 
of speed for through highways different from those fixed 
for ordinary highways and requires drivers of vehicles to 
decrease their speed on approaching or crossing an inter¬ 
section except when on through highways. 

The duty to yield the right-of-way has been held by the 
courts of this jurisdiction and Maryland to be a relative 
one. Taxicab Company v. Ottenritter, 151 Md. 525, 135A. 
587; Jersey Ice Cream Co. v. Bach, 161 Md. 285,157A. 277; 
Bland v. Hershey, 60 App. D.C., 226, 50 F. 2d 991. Under 
some circumstances the driver of a vehicle entitled to a 
right-of-way may forfeit his right-of-way when operating 
a vehicle at an excessive rate of speed, on the wrong side 
of the road, or otherwise in violation of the law. Green - 
baum v. Coster, 137 Md. 524, 113 A. 79; Thursby v. 
O’Rourke, 180 Md. 223,23 A. 2d 656. The loss by a favored 
driver of this right-of-way must, necessarily follow where 
the excessive speed, the operation of the vehicle on the 
wrong side of the road or other violation of law is the proxi¬ 
mate cause of the collision. 

In the court below, plaintiff presented his Instruction 
No. 1 which stated the doctrine of the last clear chance. 
This instruction was objected to by the defendant and 
denied by the court (Joint App. 219). It is not included 
in the Appendix but appears in the transcript at page 428 
and reads as follows: 

“The plaintiff in this case relies also upon a prin¬ 
ciple of law known as the doctrine of the last clear 
chance, which is, in effect, an assertion by the plaintiff 
that the defendant, the Standard Oil Company of New 
Jersey, had the last opportunity to avoid the collision. 
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You need not concern yourselves with this doctrine 
unless and until you first shall have found that in the 
evidence leading up to this accident both the decedent 
and the defendant were guilty of negligence. Should 
you find this to be the fact, then you may go a step 
further and invoke the doctrine of the last clear chance 
if you further find from the evidence that the following 
four elements existed: 

“1. That the decedent, Edmund C. Barwell, was in a 
position of danger. 

“2. That the decedent was oblivious of his danger, 
or that he was unable to extricate himself from his 
position of danger. 

“3. That the Standard Oil Company of New Jersey, 
by its driver, was aware, or by the exercise of reason¬ 
able care should have been aware of Barwell’s danger 
and of his obliviousness of the danger or his inability 
to extricate himself from danger. 

“4. That the driver of the Standard Oil Company 
truck, with the means available to him, was able, in 
the exercise of reasonable care, to avoid striking Bar- 
well’s car after the truck driver became aware, or 
should have become aware, of Barwell’s danger and 
obliviousness or inability to extricate himself from 
danger, but that the truck driver failed to avoid strik¬ 
ing the Barwell car. 

“If under the instructions which I have given you, 
you find that it is appropriate to consider the doctrine 
of the last clear chance, and if you further find that each 
of the four elements existed with respect to the acci¬ 
dent in question, then the negligence of the decedent 
would not bar plaintiff from recovery.” 

It is in the form approved by this Court in Schear v. 
Ludwig , .. .U.S. App. D.C. —, 143 F. 2d 20. Notwithstand¬ 
ing the denial on defendant’s objection of this instruction, 
plaintiff believes that it was applicable to the instant case. 
However, the defendant is not in a position to complain 
and does not complain of the denial at its instance of plain¬ 
tiff’s requested instruction upon the doctrine of the last 
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clear chance. As a result of its objection defendant suc¬ 
ceeded in procuring from the court a charge more favorable 
than that to which it was entitled. Nevertheless, even if 
the evidence showed contributory negligence as a matter 
of law on the part of plaintiff’s decedent, the action of the 
court in denying the defendant’s motion for a directed ver¬ 
dict was not error if the jury were entitled to pass upon 
whether the negligence of the defendant, in point of time 
or sequence, was the proximate cause of the collision, or 
if by application of the doctrine of last clear chance the 
plaintiff were entitled to recover. As stated by numerous 
authorities, the doctrine of the last clear chance in its origin 
and in its growth and development is but a phase of the 
doctrine of proximate cause. In Boaze v. Windridge & 
Handy, 70 App. D.C. 24,102 F. 2d -628, this Court reversed 
the judgment of the lower court directing a verdict for 
the defendant, stating that the evidence tended to show 
that “there was nothing to obstruct the view of the driver 
and that he could and should have seen deceased and real¬ 
ized his peril in time to avoid the accident” and the defend¬ 
ant “was guilty of negligence for which a recovery could 
be had, notwithstanding deceased himself might have been 
guilty of contributory negligence in failing to look.” In 
that case this Court does not mention in express terms the 
doctrine of the last clear chance. Menter v. Barnes, 71 
W.L.R. 69, 47 F. Supp. 932. Also see Stuart v. Wash¬ 
ington Ry. <& Elec. Co., 50 App. D.C. 81; Nielsen v. Rich- 
man, 114 F. 2d 343; Longenecker v. Zanghi, 175 Md. 307, 
2A. 2d 20; Evansville Container Cory. v. McDonald, 132 
F. 2d 80. 

Defendant cites at page 10 of its brief 8 cases decided 
by the Maryland Court of Appeals dealing with right-of- 
way. We shall proceed to point out their inapplicability 
to the instant case. 

In Greenfeld v. Hook, 177 Md. 116, 8A. 2d. 888, Eutaw 
Place, where the collision occurred, was a wide dual high¬ 
way with driveways on each side separated in the center 
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by a grass plot, and was designated as a “boulevard” or 
“through highway” and its character as such indicated by 
stop signs. The plaintiff, who was attempting to cross 
the through highway from an intersecting street, recovered 
a judgment in the court below, and on appeal this judgment 
was reversed and a new trial ordered. Two instructions 
'were requested by the defendant for a directed verdict, the 
first upon the ground that there was no proof of primary 
negligence and the second that the plaintiff was guilty of 
contributory negligence as a matter of law. Both of these 
prayers were denied. The Appellate Court approved the 
action of the lower court in denying these prayers for a 
directed verdict. However, it reversed the trial court 
because it erred in granting plaintiff a prayer which, among 
other things, stated that “It is the duty of persons operat¬ 
ing vehicles upon such (boulevard or fhrough) streets to 
reduce the speed of their automobiles and have the same 
under reasonable control in approaching street crossings.” 
The Court states: 

“There is no such rule nor any such duty • • • The 
prayer predicates recovery upon the failure of the de¬ 
fendant to* reduce the speed of his automobile and have 
the same under reasonable control’ at intersections. 
That statement while consistent with plaintiff’s theory 
was inconsistent with the law, and the prayer should 
have been refused.” 

This case is therefore inapplicable to the instant case in 
that the statutory law of Maryland required drivers on 
Route 6, since it was not a through or boulevard highway, 
but only an ordinary highway, to decrease their speed on 
approaching and crossing intersecting highways. In the 
same case the Court recognizes that even on boulevard or 
through highways, on which drivers are not required to 
reduce their speed on approaching and crossing intersect¬ 
ing highways, the right-of-way rule is not absolute, stating: 

“There are many situations in which the driver of 
an automobile entering a favored from an unfavored 
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highway may without negligence be endangered by 
traffic over and along the same; dense fog may make 
it impossible for him to discover approaching cars * * * 
or curves or grades may prevent him from seeing 
approaching traffic. So where a traveler on a favored 
highway knows or should know that his progress will 
endanger a traveler entering the same from a restricted 
highway, he must exercise reasonable care to avoid 
injuring him.” 

In Askin v. Long, 176 Md. 545, 6A. 2d 246, a judgment 
for the plaintiff was reversed upon the ground that plain¬ 
tiff was guilty of contributory negligence as a matter of 
law. The plaintiff’s truck collided with the defendants’ 
automobile at an intersection. The defendants contended 
that the plaintiff was guilty of contributory negligence be¬ 
cause he failed to yield the right-of-way to their automobile 
which was approaching from the right. After reviewing 
in detail the evidence adduced on behalf of both parties, the 
Court states with reference to the plaintiff’s testimony: 

“What he (plaintiff) evidently resorts to is to build 
up a case of defendants’ negligence by his statements 
of distances, which will not stand close analysis. 


“• * * the plaintiff’s evidence was so inconclusive, 
contradictory, and uncertain as to not be accepted as 
the basis of a legal conclusion. * • • According to the 
rule as to vehicles approaching an intersection from 
right to left, the plaintiff was the unfavored, the de¬ 
fendant the favored driver. The rule was designed to 
prevent collisions and accidents. When there is a 
collision at such a place, and the unfavored driver 
sues he must not only show such negligence on the 
part of the defendant, without which the accident would 
not have happened, but that he also was careful and 
cautious. (Italics supplied). His care and caution 
must be determined by the facts, and not by the mere 
assertion that he was careful, but by what he did to 
guard against and prevent collision with favored 
traffic.” 
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Even applying the rule above stated, the evidence that 
Barwell stopped for one-half a minute before starting to 
cross the intersection and then proceeded slowly across 
shows that he was careful and cautious. However, we ques¬ 
tion that Askin v. Long intended to state a rule of procedure 
for the Maryland courts which imposes upon a plaintiff the 
duty to affirmatively show that he was careful and cautious 
merely because the collision occurred with an automobile 
approaching from the right. The question of who has the 
right-of-way is usually a question of fact and Askin v. Long 
expressly so states. Where the proof is so clear as to admit 
of no other inference but that the plaintiff has violated, or 
where he concedes that he has violated, a statute or regu¬ 
lation (such as right-of-way), it may be incumbent upon 
the plaintiff to explain by affirmative proof that he was not 
negligent or that he was careful and cautious, or that the 
violation did not cause or contribute to the accident, but 
certainly the burden of proof is not upon the plaintiff to 
show that he was careful and cautious simply because (as 
Askin v. Long seems to state) the place of the collision was 
at a point where the vehicle with which he collided had come 
from his right. 

The rule in this jurisdiction is firmly established that 
the burden of proof upon the issue of contributory negli¬ 
gence is upon the defendant. If Askin v. Long states a 
different rule of procedure for the courts of Maryland, it is 
not controlling upon this Court. Questions as to burden of 
proof, sufficiency of the evidence, etc., are decided accord¬ 
ing to the law of the forum (District of Columbia). 11 

Moreover, this case is to be considered only upon the 
error assigned by the defendant that the Court should 
have directed a verdict. The Court was not asked by the 
defendant to charge that, because the plaintiff’s decedent 
was proceeding from an unpaved highway onto a paved 
highway where the collision occurred, the burden was upon 
the plaintiff to prove that his decedent was careful and 


11 See cases cited at page 17 of this brief. 
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cautious. The Court’s charge that the burden of proving 
contributory negligence was upon the defendant was not 
objected to and all of the prayers requested by the defend¬ 
ant except the prayers for a directed verdict were granted 
by the Court. 12 

What we have said about Greenfeld v. Hook applies to 
the cases of Pegelow v. Johnson, 177 Md. 345, 9 A. 2d. 645, 
and Madge v. Fabrizio, 179 Md. 517,20 A. 2d. 172. Gudelsky 
v. Boone, 180 Md. 265, 23 A. 2d. 694, is similar to Askin v. 
Long. Rinehart v. Risling, 180 Md. 668,26 A. 2d. 411, is also 
not applicable to the instant case, in that the evidence there 
was reviewed by the Appellate Court and found to show 
no proof of primary negligence on the part of the defendant. 

The case of Gitomir v. United Railways & Electric Com¬ 
pany, 157 Md. 464, 146 A. 279, from which the defendant 
quotes, is so patently inapplicable to the instant case as to 
require no comment. 

In Blinder v. Monaghan, 171 Md. 77, 188 A. 31, cited by 
the defendant, the plaintiff, a passenger in a taxicab, sued 
the owner and operator of the taxicab and the owner of the 
truck with which the taxicab had collided and the negligence 
of the defendants was submitted to the jury who returned 
a verdict exonerating from liability the operator of the 
truck which had been proceeding on the “boulevard” street. 
The case did not involve any question relating to the direc¬ 
tion of a verdict insofar as concerned the vehicle on the 
favored highway. That case is therefore inapplicable to 
the instant case. 

Carlin v. Worthington, 172 Md. 505,192 A. 356, also cited 
by the defendant, does not support any rule contended for 
by the defendant but supports the position of the plaintiff 
herein. The complaint was made by the appellant in that 
case that the Court had refused a prayer which would have 
instructed the jury that if the operator of a vehicle enters 
such a (boulevard) highway in disregard of these explicit 
and mandatory rules and collides with another vehicle ap- 

”The Court granted defendant’s prayers numbered 3, 4 and S and 
they are set out on page 7 of the Joint Appendix. 
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proaching thereon, the collision can only be attributed to 
his negligence. The Court in this case explained what it 
had previously said in Blinder v. Monaghan and stated that 
in addition to showing a violation of the rule of the road, 
it was also necessary to show that such violation was the 
proximate cause of the accident. The Court also stated in 
its opinion the following: 

“* * * The weight of authority seems to be that the 
right of a driver on a favored highway is not absolute, 
but is to be enjoyed with due regard to the circum¬ 
stances then and there existing, particularly as to speed 
and distances of the respective cars from the intersec¬ 
tion when in sight of each other. Note, 58 A.L.R. 1198. 
A ‘stop” sign means stop before entering a boulevard 
or favored highway ( Carrigan v. Ashwell, 147 Wash. 
597, 266 P. 686; Flores v. Fitzgerald, 204 Cal. 374, 268 
P. 369; Johnston v. Jahncke Service, Inc., 7 La. App. 
348), and an unfavored driver must not enter against 
a favored driver arriving at the intersection at the 
same time. When the unfavored driver has time, if 
the favored is so far from the intersection that he will 
not arrive there before the crossing is cleared by the 
other, if he is not speeding, it is not negligence of an 
unfavored driver to enter.” (Italics supplied). 

At page 16 of its brief the defendant characterizes as a 
“ruling” the following statement made by the Court as 
one of his reasons for overruling defendants motion for 
a directed verdict (Joint App. 175): 

“The Court thinks in view of the fact that he (Mr. 
Barwell) is not here to testify because the accident is 
fatal, that the presumption is he stopped where he 
could look and that he also did look. When I say pre¬ 
sumption, I don’t mean conclusive presumption at all. 
I mean a sufficient presumption to let the matter be 
passed upon by the jury.” 

This statement, made to counsel out of the presence of the 
jury, during the course of the argument on the motion for 
a directed verdict, was not included in the Court’s charge. 
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Even if the Court’s opinion of the law upon this subject 
were erroneous, we cannot perceive how the defendant was 
prejudiced thereby in the trial of the case. But the Court’s 
opinion of the law on this subject was correct and is sup¬ 
ported by the authorities. 

In Baltimore & P.R. Co. v. Landrigan, 191 U.S. 461, 24 
S.Ct. 137,140, which was also a death case, the Court stated 
the same rule in an instruction to the jury. In approving 
the charge to the jury on the subject of this presumption of 
due care, the Court said: 

“There was no error in instructing the jury that, in 
the absence of evidence to the contrary, there was a pre¬ 
sumption that the deceased stopped, looked and lis¬ 
tened. • * * The presumption is found on a law of 
nature. We know of no more universal instinct than 
that of self-preservation,—none that so insistently 
urges to care against injury. It has its motives to 
exercise in the fear of pain, maiming, and death. There 
are few presumptions based on human feelings or ex¬ 
periences that have surer foundation that that ex¬ 
pressed in the instruction objected to.” 

Also see Sheriff Motor Co. v. State, 169 Md. 79, 84, 179 A. 
508, wherein the Court said: 

“ ‘Before the victim of the accident can be judicially 
declared to have been guilty of contributory negligence, 
we must give due consideration not only to all infer¬ 
ences of fact tending to support the opposite view, but 
also to the important presumption that he exercised 
ordinary care for his own safety.’ * * * <# * *to justify 
the trial court in withdrawing the case from the con¬ 
sideration of the jury on the ground of contributory 
negligence by the plaintiff, the evidence must show 
some prominent and decisive negligent act on the part 
of the plaintiff which directly contributed to the acci¬ 
dent, and was the proximate cause thereof, and this 
negligent act must be of so prominent and decisive a 
character as to leave no room for difference of opinion 
thereon by reasonable minds. * * * Where the nature 
and attributes of an act, relied on to show negligence 
contributing to an injury sustained, can only be deter- 
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mined correctly by considering all the attending and 
surrounding circumstances of the transaction, it falls 
within the province of the jury to pass upon and char¬ 
acterize it, and it is not for the court to determine its 
quality as matter of law/ ” 

Under the law of Maryland, to justify the withdrawal of 
a case from the jury on the ground of contributory negli¬ 
gence, the evidence must show some act so decisively negli¬ 
gent as to leave no room for difference of opinion thereon 
by reasonable minds. Bozman v. State, 177 Md. 151, 9 A. 
2d. 60; Jones v. Wayman, 169 Md. 670,182 A. 417; Thursby 
v. O'Rourke, 180 Md. 223, 23 A. 2d. 656. The rule as to sub¬ 
mission of a case to the jury does not appear to be different 
in Maryland from that of the District of Columbia. How¬ 
ever, the propriety of the action of the Court in the instant 
case in holding the proof sufficient to require submission 
of the issues to the jury, is to be determined by the law of 
the District of Columbia. For our own jurisdiction the 
rule respecting withdrawal of issues from consideration by 
a jury has been so frequently stated by this Court that it 
does not require repetition. Boaze v. Windridge & Handy, 
70 App. D.C. 24,102 F. 2d. 628; Gunning v. Cooley, 281 U.S. 
90, 94, 50 S.Ct. 231. 

In State of Maryland, etc . v. Carroll-Howard 'Supply Co., 
... Md. ..., 37 A. 2d. 330, the Court said: 

“On this evidence, as well as on the evidence that 
Bond failed to give any warning of the approach of 
his truck, we feel that the case should have been sub¬ 
mitted to the jury on fhe question of Bond’s primary 
negligence. This Court has held repeatedly that a case 
will not be withdrawn from the jury for the want of 
legally sufficient evidence if there is any evidence, how¬ 
ever sight, legally sufficient as tending to prove negli¬ 
gence, competent, pertinent and coming from a legal 
source, but that the weight and value of such evidence 
will be left to jury. Taxicab Co. v. Hamburger, 146 Md. 
122; Taxicab Co. v. Emanuel, 125 Md. 246; Geiselman v. 
Schmidt , 106 Md. 585; Sun Cab Co. v. Reustle, 172 Md, 
494. 



35 


‘ 4 In the case of Mayor & City Council v. Bassett, 132 
Md. 427, at page 429, it is said: 

“ ‘This Court and others have so often and so con¬ 
sistently declared the rule of law as to when cases 
should be withdrawn from the consideration of the 
jury for want of legal evidence, that it is only nec¬ 
essary to repeat the rule, and that is, if there be 
any evidence from which a rational conclusion may 
be drawn as opposed to the theory of the prayer, the 
weight and value of such evidence should be left for 
the consideration of the jury; and before such a 
prayer can be granted, the Court must assume the 
truth of all the evidence before the jury, tending to 
sustain the claim or defense, as the case may be, and 
of all inferences of fact fairly deducible from it.’ 

“This is true, though such evidence be contradicted 
in every particular by the opposing evidence in the 
case. The jury alone are competent to decide on 
facts of which contradictory evidence has been given. 
Jones v. Jones, 45 Md. 144. In the latter case the Court 
says, at page 155: 

“ ‘This Court has no power to go into a critical 
analysis of the evidence to determine the compara¬ 
tive weight of that offered by the one side or the 
other; all it can properly do, in regard to such ques¬ 
tion, is to determine whether there was any evidence 
legally sufficient to be submitted to the jury, and that 
determination is arrived at without at all considering 
the question as to the preponderance of the opposing 
evidence.* 

“This brings us to the consideration of the question 
of the contributory negligence of the deceased. The 
rule is that the act relied on to establish, as a matter of 
law, the existence of contributory negligence must be 
distinct, prominent and decisive, and one about which 
ordinary minds would not differ in declaring it to be 
negligent. Where the nature and attributes of an act 
relied on to show negligence contributing to an injury 
sustained can only be determined correctly by consid¬ 
ering all the attending and surrounding circumstances 
of the transaction, it falls within the province of the 
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jury to pass upon and characterize it, and it is not 
for the court to determine its quality as matter of law. 
Holler v. Lowery, 175 Md. 149; Merrifield v. Hoffber- 
ger, 147 Md. 134; Taxicab Co. v. Emanuel, supra; 
Jones v. Wayman, 169 Md. 670. The evidence must 
show some prominent and decisive negligent act on 
the part of the plaintiff, or as in this case, the deceased, 
which directly contributed to the accident and was the 
proximate cause thereof, and this negligent act must 
be of so prominent and decisive a character as to leave 
no room for difference of opinion thereon by reasonable 
minds. Jones v. Wayman, supra; Merrifield v. Hoff- 
berger, supra; B. & 0. R. R. Co. v. State, 104 Md. 76; 
Cooke v. Baltimore Traction Co., 80 Md. 551; Toxical) 
Co. v. Emanuel, supra.** 

In White v. State of Maryland, etc., 106 F. 2d. 392 (an 
appeal from the United States District Court for the Dis¬ 
trict of Maryland), the Court said: 

“The first question must be determined by considera¬ 
tion of all the evidence in the light most favorable to 
the plaintiffs, and in deciding it we must be guided by 
the law of the State of Maryland. 

“The Court of Appeals of Maryland has decided: 

‘that an operator of a motor vehicle has no right to 
assume that the road is clear, but that under virtu¬ 
ally all circumstances and at all times, he must be rea¬ 
sonably vigilant and must anticipate and expect the 
presence of others. One driving an automobile along 
a public highway at night is bound to anticipate the 
presence of pedestrians upon it.’ 

* Mahan v. State, 172 Md. 373, 383, 192 Atl. 575; Williams 
v. State, 161 Md. 39, 155 Atl. 339. ... A drive^of an auto¬ 
mobile should never allow his mind or his eyes to be di¬ 
verted from the highway upon which he is traveling. Such 
a diversion for a few seconds may result in misfortune. 


“The defendant estimated his speed to be forty miles 
per hour. Although the maximum lawful speed along 
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the highway in question, as provided by the Maryland 
law is forty-five miles per hour, a section of the statute 
provides: 

“ ‘No person shall operate a motor vehicle of any 
kind, as defined in this sub-title, over any public 
highway of the state recklessly or at a rate of speed 
greater than is reasonable and proper, having regard 
to the width, traffic and use of the highway, or so as 
to endanger the property and life or limb of another 
person * * *’ 

Whether or not under these circumstances forty miles an 
hour constituted a reasonable and proper rate of speed was 
a question properly to be passed upon by the jury. 

“But the defendant earnestly contends that the 
plaintiffs were guilty of contributory negligence as a 
matter of law. The burden of proving contributory 
negligence is on the defendant. Sheriff Motor Co. v. 
State, 179 Atl. 508, 169 Md. 79. 

“_In the case of Sheriff Motor Co. v. State, supra, 

the Maryland Court, in passing upon the question of 
contributory negligence, declared: 

“ ‘Before the victim of the accident can be judi¬ 
cially declared to have been guilty of contributory 
negligence, we must give due consideration not only 
to all inferences of fact tending to support the oppo¬ 
site view, but also to the important presumption 
that he exercised ordinary care for his own safety.* ” 

The issues of negligence and contributory negligence are 
preeminently matters to be determined by the jury. There 
was ample evidence, as we have heretofore shown, of de¬ 
fendant’s primary negligence, and there was no affirmative 
evidence tending to show contributory negligence. For an 
inference of contributory negligence defendant relies solely 
upon the fact that when the collision occurred, its vehicle 
was on the paved highway which by statute was favored 
over the unpaved highway. It will be noted that in the 
cases cited by the defendant there was some affirmative 


I 


, 38 

proof from the defendants therein of plaintiffs ’ contribu¬ 
tory negligence; here, there was none. We accordingly 
submit that the Court properly refused defendant’s re¬ 
quested instructions for a directed verdict 

Point 3. 

There Was No Error in Court’s Rulings Upon Evidence. 

The plaintiff called as his witness Earl P. Gates, defend¬ 
ant’s salesman-driver of the truck which caused the fatal 
accident sued on herein, who had been in defendant’s 
employ for more than 17 years and who was conceded to be 
in its employ both at the time the accident occurred and 
when he was called to the stand as a witness by the plaintiff. 
He lived in Waldorf, Maryland, and had attended the trial 
without subpoena by direction of his employer, the Standard 
Oil Company (Joint App. 84, 85). 

It is not clear from defendant’s brief whether it com¬ 
plains of error in the action of the Court in permitting the 
plaintiff to cross-examine the driver as a hostile witness or 
complains that plaintiff’s counsel announced to the Court 
when calling the witness Earl P. Gates that he was being 
called as a hostile witness. In its Statement of Points on 
Appeal (Joint App. 11, defendant’s brief, page 8) defend¬ 
ant’s complaint is directed only to the Court’s ruling that 
the truck driver was a hostile witness who could be cross- 
examined by the plaintiff. The relationship of the witness 
Gates to the defendant, as described above, was already 
known to the Court from the conceded statements of coun¬ 
sel (Joint App. 83). 

Since plaintiff had not included Gates as a defendant- in 
the action, he was not an adverse party; but his identity 
as the perpetrator of the tort, his long continued service in 
the employ of the defendant which encompassed the period 
during which the tort was committed by him and the trial 
below was had, and the defendant’s control over him in 
directing his attendance at court, necessarily rendered him 
an adverse or hostile witness. Upon this showing alone 
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it was proper for the Court to have permitted the cross- 
examination of the defendant’s driver by plaintiff’s counsel 
as a hostile witness. United States v. Buddy 144 U. S. 154, 
165, 166, 12 S. Ct. 575; Becker v. Koch, 104 N. Y. 394, 400, 
401. The announcement to the Court by plaintiff’s counsel 
that he was calling Gates as a hostile witness was made in 
good faith in accordance with established practice to apprise 
the Court of the reason why counsel proposed to cross- 
examine him rather than proceed in the manner usual in 
the examination of a willing witness. It is ordinarily the 
adverse interest of a witness which renders him hostile. 
If more were needed to demonstrate his hostility, it was 
supplied by the evasive character of his answers to the 
questions propounded to him. 18 

We find, in the four cases cited by defendant, nothing to 
support its contention that the Court erred in permitting 
the witness Gates to be cross-examined by the plaintiff as a 
hostile witness. 

Defendant complains of the refusal by the Court to grant 
its motion to strike the testimony of the witness Miller 
(Joint App. 60) that he, Miller, wouldn’t like to try to 
estimate the speed of the truck, that he didn’t know how 
fast it would be going, that he knew it passed the two win¬ 
dows (of Miller’s post-office building) with terrific speed, 
that he noticed after it struck the (Barwell) car it was 
going at a terrific speed then, probably 50 miles per hour. 
The ground upon which defendant made its motion to strike 
the testimony was (Joint App. 98) that Miller did not see 
the truck before the truck and the Barwell car collided, 
and he was, therefore, not competent to testify as to its 
speed when the two vehicles came togther. Miller had testi¬ 
fied that he did not see the defendant’s truck before the colli¬ 
sion but just about saw the collision (Joint App. 58) and 

“No question is raised by defendant’s brief, nor was any objection made 
at the trial, to any line of interrogation of witness Gates upon the ground 
that witness was not subject to impeachment or contradiction by his 
deposition previously given in this case, nor is it suggested by defendant, 
nor admitted by plaintiff, that any such questions were asked. However, 
Rule 26 (d-1) F. R. C. P. permits impeachment or contradiction of a 
witness by his deposition. 



40 


that he continued to watch the truck and noticed, after it 
struck the Barwell car, it was going at a terrific speed then, 
probably 50 miles per hour. 

Defendant contends at page 19 of its brief that this evi¬ 
dence was inadmissible because Miller was not qualified to 
express an opinion as to speed, since he had not seen the 
truck prior to the collision and he himself had never driven 
a car, and secondly, because “what happened after the col¬ 
lision, when the truck driver undoubtedly was stunned and 
unnerved, was not competent evidence upon the issues in¬ 
volved. ” 

No objection was made by the defendant, while Milter was 
upon the witness stand, as to his competency to testify as 
to speed, nor was there, in fact, any objection to this testi¬ 
mony by defendant at that time. The witness Miller was 
employed and resided at Ironsides, Maryland, and came to 
the District of Columbia to attend the trial here. When he 
had completed his testimony, he was excused by the Court 
from further attendance as a witness (Joint App. 75). The 
proceedings of court in the trial of this case continued after 
the witness had been excused, and at 3 o’clock that day the 
trial was recessed and the jury respited until Monday, 
June 12th at 10 o’clock (Joint App. 91). It was not until 
later in the day, on Monday, June 12th, when the witness 
Miller was not in attendance upon the court, that defend¬ 
ant made its motion to strike (Joint App. 97). If there was 
any insufficiency of evidence qualifying Miller as a witness 
competent to estimate the speed of defendant’s truck, it 
was waived by the defendant when it did not object, at least 
before the witness had been finally excused. Asserting it as 
a ground to support its motion to strike belatedly made 
after the witness had been excused and was no longer in 
attendance upon the court, precluded plaintiff from eliciting 
from the witness Miller further testimony to show his 
qualifications. District of Columbia v. Dietrich, 23 App. 
D. C. 577. 

However, the general rule is that no special qualifications 
other than every day experiences are necessary to equip a 
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witness to testify as to the speed of an automobile. An 
adult of ordinary intelligence and experience is presumably 
capable, without proof of further qualifications, of express¬ 
ing bis opinion as to the speed of a passing automobile which 
be observes. Huddy Encyc. of Automobile Law, Yol. 15-16, 
Sec. 174, 9th Ed. 

There was nothing inconsistent between Miller’s state¬ 
ment (Joint App. 60) “I don’t know bow fast it would (be) 
going,” and his testimony as to its speed immediately 
after the accident. Obviously the quoted statement re¬ 
ferred to the speed before and at the instant the collision 
occurred. His testimony which followed: “I noticed after 
it struck the car be was going at a terrific speed then; prob¬ 
ably 50 miles per hour” bad relation to the time after the 
truck bad struck the Barwell car and passed the two win¬ 
dows of bis post office building. 

Undoubtedly this evidence of speed, almost simultaneous 
with, immediately after, and at the very scene of the impact, 
was admissible. 

In Mason v. James, 19 Tenn. App. 474, 89 S. W. 2d. 910, 
912, the court quotes from the rule as stated in 42 Corpus 
Juris 1224, Sec. 1025, as follows: 

“On the issue of the speed of a motor vehicle at the 
time of an accident, evidence is admissible as to its 
speed immediately before or after the accident. While 
evidence of the speed of the motor vehicle at a remote 
time or place is not admissible, until it is connected 
with other evidence showing that the same rate of speed 
was maintained up to the time and place of the accident, 
the question of remoteness is dependent upon the facts 
of each case and rests largely in the sound discretion of 
the trial court.” 


Also see Taxicab Company v. Hamburger, 146 Md. 122, 
125 A. 914; Waldman v. Sanders Motor Co., 214 Iowa 1139, 
1143, 243 N. W. 555; Spund v. Myers, 67 App. D. C. 135, 90 
F. 2d 380. 
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Defendant’s statement in its brief that “what happened 
after the collision, when the truck driver nndoubtedly was 
stunned and unnerved, was not competent evidence” is both 
erroneous as a statement of law and without support in the 
evidence. There was no testimony that the driver Gates 
was either stunned or unnerved. On the contrary, he testi¬ 
fied that he never lost control of the truck after the collision 
(Joint App. 110-111). 

In Traynor v. McGUvray, 54 Cal. App. 31, 200 P. 1056, 
1057, the court states: 

“The question of the remoteness of evidence which 
is offered with relation to the actions and conduct of a 
party, particularly as to the rate of speed and method 
of driving an automobile just before a collision occurs, 
is one which rests so largely within the discretion of the 
trial court that no positive rule upon the subject can be 
laid down and for that reason the ruling of the trial 
judge as to admission or rejection of that sort of evi¬ 
dence will not be disturbed except upon a clear showing 
of abuse of such discretion.” 

In view of what has been stated above and in the light of 
the untimeliness of defendant’s motion to strike, it can not 
be said that the Court abused its discretion in denying 
defendant’s motion to strike. Benson v. United States, 146 
U. S. 325, 332,13 S. Ct. 60. 

Point 4. 

The Court Properly Applied the Wrongful Death Statute. 

Under the heading “Erroneous Application of Wrongful 
Death Statute” defendant complains that the Court erred 
in granting plaintiff’s Instruction No. 2 (Joint App. 5-6), 
because “This prayer left to the jury to determine the 
recovery, if any, to which this adult son was entitled.” The 
objection by the defendant in the court below to plaintiff’s 
Instruction No. 2 (Joint App. 219), was limited to the por¬ 
tion thereof which permitted a recovery by the adult son, 
Warren Barwell. Defendant’s counsel, in stating to the 
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Court the grounds of his objection, declared that as an ex- 
service man Warren Barwell was entitled to compensation 
from the army, and that as an adult he had no right to expect 
contributions from the decedent, his father, nor was his 
father under any obligation to support him after he attained 
his majority. 

Even were the facts, as stated, warranted by the record, 
the grounds of defendant’s objection do not constitute a 
bar to the award of damages under the wrongful death 
statute of Maryland, because the test is one of pecuniary 
interest. In Elder v. B. & 0. R. R. Co., 126 Md. 497, 95 A. 65, 
an action brought by adult children of a decedent, the court 
said at page 502: 

“It is well settled that the claim for damages in all 
such cases must be founded on the pecuniary loss, actual 
or expected, suffered by the persons described in the 
statute. The right to maintain the action is therefore 
based on the pecuniary interest of the plaintiff in the 
life of the person killed, and the value of such interest 
is the measure by which damages are to be allowed. 


“Mr. Poe, in his work upon Pleading and Practice, 
3rd ed. vol. 1, sec. 464, in discussing this question, says: 

‘Where adult children are dependent upon their father 
for support, they may recover for the loss sustained by 
them for his death,’ and in his note thereto quotes 
fully from the Hauer case. (B. & O. R. R. Co. vs. State, 
use of Hauer, 60 Md. 449). 

“To enable the plaintiffs to maintain this action it 
was incumbent upon them to show that they had in the 
life of their father a pecuniary interest, which they 
could have reasonably expected to continue so long as 
he lived and which was lost to them by his death, caused 
by the negligence of the defendant.” 

Edmund C. Barwell, at the time of his death, was 43 years 
of age (Joint App. 143). His son, Warren, was 23 years old 
(Joint App. 134) and a patient at St. Elizabeth’s Hospital 
when his father was killed. He had always lived at home 
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with his father, except for five months when he was in the 
military service (Joint App. 137-138), and he returned to 
his father’s home after his discharge from the Army (Joint 
App. 138). He graduated from school in 1938, and except 
for 2 years immediately after his graduation, he was never 
self-supporting but was supported by his father (Joint App. 
164). His mental disorder first required medical attention 
in 1940, and he was under the care of both a psychiatrist 
and a family physician during 1941 and 1942 (Joint App. 
154). The cost of this medical attention was provided by 
his father (Joint App. 154, 161). His mental disease pre¬ 
ceded his entry into the military service (Joint App. 154); 
he had been classified 4-F, but he was accepted by the Army 
because he wanted to get into the service (Joint App. 155). 
After Warren had been in the Army about 5 months, his 
father went to the Lawson General Hospital and had him 
sent home (Joint App. 161). After he came home, he made 
suicidal attempts (Joint App. 153) and he was again hospi¬ 
talized, first at Gallinger Hospital and later at St. Eliza¬ 
beth’s Hospital. His father paid for his hospital care at 
both hospitals. Warren Barwell did not receive any pen¬ 
sion from the government (Joint App. 141) and he was not 
admitted to St. Elizabeth’s Hospital as a military patient 
(Joint App. 153). 

The mental disorder of Warren Barwell was described 
by Dr. John A. Farrell as dementia praecox of the paranoia 
type (Joint App. 152). 

From the testimony referred to above, it is obvious that 
Warren Barwell was supported by his father during his 
minority except for two years after his graduation from 
school, and during the entire period of his adulthood except 
for the brief five months’ period that he was in the military 
service. His mental condition, which apparently first de¬ 
veloped in 1940, made him dependent upon his father. 

In its brief, defendant urges that because Warren Bar- 
well was a discharged veteran he was entitled to benefits, 
including hospitalization, particularly if his disability was 
incurred or aggravated during his military service. 
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Under the applicable statutes and regulations pertaining 
to veterans of World War II, the Administrator of Vet¬ 
erans ’ Affairs is authorized to furnish to veterans of World 
War II domiciliary or hospital care, including medical 
treatment, within the limits of Veterans 1 Administration 
facilities (of which St. Elizabeth’s Hospital is not one). 
Pensions are awarded to veterans only for disability or 
disease incurred during or aggravated by active military 
or naval service. It is obvious from the testimony that the 
mental disease of Warren Barwell was not service-con¬ 
nected, and the record affirmatively shows that he was 
receiving no pension. 

The Court, therefore, did not err in granting plaintiff’s 
Instruction No. 2. 

Point 5. 

No Improper Argument Was Made by Plaintiff’s Counsel. 

At page 20 of defendant’s brief, defendant complains 
that the argument of plaintiff’s counsel was inflammatory. 
The part of the argument of which it complained in the 
court below, by interposing an objection upon the sole 
ground that it was not warranted by the evidence, is as 
follows (Joint App. 220): 

“This accident occurred sometime, apparently, be¬ 
tween 11:00 and 11:30, and according to the testimony 
of one of the Standard Oil Company’s witnesses—I 
don’t recall which,one—he got a telephone call right 
after it happened, and that was at 11:14. It was after 
11 o’clock when Mr. Barwell was killed. As soon as 
that telephone call got through, and before the police 
were even notified and had gotten there, the Standard 
Oil Company machinery was put into operation to see 
what could be done to defeat the claim that would arise 
from this man’s death. Barwell was still lying out 
there on the ground when the machinery of the Stan¬ 
dard Oil Company started on its figuring and devising 
ways to keep from meeting that claim—” 

When this objection was made, the Court indicated that 
he did not remember the evidence in question. Plaintiff’s 
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counsel then recalled to the Court the evidence on this point 
in the following brief statement (Joint App. 220): 

“At 11:14 he (Brayshaw) got this call (Joint App. 
177). If the court please, the police officer did not 
arrive until 11:30 (Joint App. 215). The body of Mr. 
Barwell had not been removed from where the accident 
occurred (Joint App. 26). One of them arrived at 2:30 
(Joint App. 198).” 

This reference to the testimony obviously satisfied defend¬ 
ant’s counsel that the argument had proper support in the 
evidence, and he resumed his seat without further pressing 
his objection. Thereafter, defendant made no further ob¬ 
jection to the argument of plaintiff’s counsel. 

The defendant’s brief on this point is unfair and mis¬ 
leading. By attributing in its brief to plaintiff’s counsel the 
statement “the vast machinery of the Standard Oil Com¬ 
pany was put in operation to defeat the claim of BarwelVs 
widow and dependents,” the defendant has sought to convey 
to this Court the impression that plaintiff’s counsel was 
contrasting the wealth of the defendant and the poverty of 
the decedent’s family. The words in italics were not used 
by plaintiff’s counsel. Omitting the words in italics, since 
they were not used by plaintiff’s counsel, the argument is 
not susceptible of any such interpretation. The point of 
this particular argument was to demonstrate the dispatch 
with which the defendant’s representatives got to the scene 
of the accident and conducted their investigation, including 
the obtaining of a lengthy statement from the witness Mil¬ 
ler. The argument of plaintiff’s counsel immediately fol¬ 
lowing, clarifies the point that was being then directed to 
the attention of the jury, namely, that Miller, the only disin¬ 
terested eye-witness to the accident, from whom the defend¬ 
ant by its prompt investigation had procured a statement 
(Joint App. 62), had obviously testified to facts consistent 
with such statement, since he was not impeached or dis¬ 
credited by anything contained therein. 
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The trial of this case consumed a period of a week. Coun¬ 
sel for each side was allotted an hour and twenty minutes 
for argument. The argument of plaintiff’s counsel con¬ 
sumed this period of time and was devoted to an analysis 
of the issues upon which the jury was to pass (R. pp. 359- 
395, 421-426). From this argument defendant has culled out 
two other statements which it now for the first time declares 
were objectionable and inflammatory. Defendant’s counsel 
did not object to them in the court below. He must have con¬ 
sidered them proper argument at the time. His present 
criticism of these statements is an afterthought, since his 
first complaint about them is contained in his brief filed 
in this court. 

Defendant’s thatf belated complaint regarding the first of 
these latter statements concerns the argument of plaintiff’s 
counsel that certain photographs, taken by representatives 
of the defendant and introduced in evidence by the defend¬ 
ant, were deceiving in their portrayal of conditions at the 
scene of the accident. In this connection defendant in its 
brief states that it was error for the Court to remain passive 
and indifferent when objection was made. But the defend¬ 
ant made no objection to this argument. The argument 
made by plaintiff’s counsel upon this subject was fully 
justified by the evidence (Joint App. 193-196). It was also 
significant and a proper subject of comment before the jury 
that no photographs were taken by the representatives of 
the defendant which showed visibility from a point on Route 
6 looking west toward the intersection of Durham Church 
Road (Joint App. 192). The pretrial stipulation to which 
defendant refers in its brief provided that defendant’s 
photographs identified by the Pretrial Justice could be 
received in evidence without formal proof. By this stipu¬ 
lation defendant was permitted, if it had elected to do so, 
to offer the photographs and have them received in evi¬ 
dence without producing the photographer or other person 
who took them, or without further authentication. How¬ 
ever, the defendant did not elect to pursue this course but 
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had the witness Brayshaw identify the photographs and 
explain what they showed. Having elected to pursue this 
course, the cross-examination of this witness was competent 
and the argument made upon what that cross-examination 
revealed was proper. That defendant’s counsel at the time 
deemed the argument proper is manifest from the fact that 
he made no complaint of it to the Court. 

His final criticism of the argument is to the statement by 
plaintiff’s counsel that the Barwell family were living 
together, that they were all dependent upon him and that 
he was their sole source of support (R. pp. 393-394). This 
was a summary of what the evidence showed with respect 
to dependency, an important issue for the jury to consider 
in connection with damages, and, therefore, a proper sub¬ 
ject of comment in argument. This statement, too, was not 
made the subject of any objection by the defendant in the 
court below. 

In passing upon the propriety of the argument of plain¬ 
tiff’s counsel, it must be considered in its entirety, not by 
looking to isolated statements (which have been supple¬ 
mented by the addition of words not even used) culled from 
different parts of the argument and grouped together with¬ 
out relation to the matters to which they referred. 

In the instant case no improper argument was made. 
The general rule is that counsel is allowed wide latitude in 
drawing deductions from the evidence. Certainly, no argu¬ 
ment was made which prejudiced the rights of the defend¬ 
ant. 

The most recent and authoritative expression of the law 
dealing with argument of counsel is contained in the case 
of United States v. Socony-Vacuum Oil Company, 310 U. S. 
150, 237, 60 S. Ct. 811 (1940). There the court states that: 

.. counsel for the defense cannot as a rule remain 
silent, interpose no objections, and after a verdict has 
been returned seize for the first time on the point that 
the comments to the jury were improper and prejudi¬ 
cial.” 
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In the same case the court, though criticizing the language 
of government counsel as being undignified, intemperate, 
and not comporting with standards of propriety, neverthe¬ 
less said: 

“But it is quite another thing to say that these state¬ 
ments constituted prejudicial error. In the first place, 
it is hard for us to imagine that the minds of the jurors 
would be so influenced by such incidental statements 
during this long trial that they would not appraise the 
evidence objectively and dispassionately. 
*••••**••••• 

“But each case necessarily turns on its own facts. And 
where, as here, the record convinces us that these state¬ 
ments were minor aberrations in a prolonged trial and 
not cumulative evidence of a proceeding dominated by 
passion and prejudice, reversal would not promote 
the ends of justice. 


“The fact that government counsel transgressed in 
his rebuttal certainly cannot be said to constitute pre¬ 
judicial error. For a reading of the entire argument 
before the jury leads to the firm conviction that the 
comments which respondents now rely on for their 
assertions of error were isolated, casual episodes in a 
long summation of over 200 printed pages and not at all 
reflective of the quality of the argument as a whole.” 

Also see the cases of Bradford v. National Benefit Asso., 
26 App. D. C. 268; Dromey v. Inter-State Motor Frgt. Serv., 
121 F. 2d. 361; Railroad Co. v. Dashiell, 7 App D. C. 507, 
516. 

CONCLUSION. 

There was substantial and ample evidence of negligence 
on the part of the defendant. There was no evidence of 
negligence on the part of plaintiff's decedent. On the con¬ 
trary, the evidence showed that the decedent was in the 
exercise of care and caution. Accordingly, the trial court 
properly submitted the issues to the jury. For the same 
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reason, the trial court properly declined to set aside the 
verdict and properly declined to grant defendant’s motion 
for judgment notwithstanding the verdict. The verdict 
of the jury was based on the evidence and was not the result 
of any improper argument by plaintiff’s counsel. The argu¬ 
ment of plaintiff’s counsel was based on the evidence and, 
therefore, proper; in any event, defendant was not preju¬ 
diced thereby. There was no error in the Court’s rulings 
upon the evidence, nor did the Court err in applying the 
Maryland statute as to the right of the use-plaintiffs to 
recover. Since there was no error in the trial below, the 
judgment entered on verdict of the jury should be affirmed. 

Kespectfvily submitted, 

Alfred M. Schwartz, 

A. Arvin Lynn, 

Washington 5, D. C., 
Attorneys for Appellee. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Dec 15 1943 

In the District Court of the United States for the 
District of Columbia. 

Civil Action No. 22426. 

* 

Thomas Sheppard, Administrator of the Estate of Edmund 
C. Barwell, deceased, (105 Church Walk, Falls Church, 
Virginia), Plaintiff, 


vs. 

Standard Oil Company of New Jersey, a corporation, (261 
Constitution Avenue, N.W., Washington, D. C.), 
Defendant. 

Complaint 

(Damages For Death By Wrongful Act) 

1. The claim for relief by the nominal plaintiff herein, 
Thomas Sheppard, Administrator of the Estate of Edmund 
C. Barwell, against the defendant herein, Standard Oil Com¬ 
pany of New Jersey, a corporation, is for an amount in ex¬ 
cess of $3,000.00 and within the jurisdiction of this Court. 

2. The plaintiff, Thomas Sheppard, Administrator of the 
Estate of Edmund C. Barwell, late of the District of Colum¬ 
bia, was duly appointed and has qualified as such in the Dis¬ 
trict Court of the United States for the District of Columbia 
holding Probate Court, in Administration Case No. 62581. 

3. On or about October 28, 1943 and at all times herein¬ 
after complained of the defendant was, and still is, a corpo¬ 
ration doing business in the State of Maryland as well as 
in the District of Columbia and elsewhere. 
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4. On or about October 28, 1943 Edmund C. Barwell was 
operating his automobile in a northerly direction on Dur¬ 
ham Church Road, a public highway in Charles County, 

State of Maryland, at or near a point where the said 
2 Durham Church Road is intersected or joined by 
Route 6, also a public highway in Charles County, 
State of Maryland- At the time and place aforesaid the de¬ 
fendant, by its agent, servant, and employee, acting in the 
course of his employment, was operating one of its motor 
trucks in a westerly direction on the said Route 6. 

5. The defendant, by its said agent, servant and employee, 
then and there operated the said motor truck in a negligent, 
careless and reckless manner and in violation of the Motor 
Vehicle Laws of the State of Maryland then and there in 
full force and effect. 

6. As a result of the careless, negligent and reckless oper¬ 
ation of its motor truck by the defendant and as a result of 
its operation in violation of the Motor Vehicle Laws of the 
State of Maryland as aforesaid, the said motor truck of the 
defendant was caused and permitted to collide with great 
force and violence with the automobile in which the said 
Edmund C. Barwell was riding. 

7. As a result of the collision caused by defendant’s neg¬ 
ligence, carelessness and recklessness as aforesaid, the said 
Edmund C. Barwell was mortally injured and killed on, to- 
wit, October 28, 1943, whereby and by reason whereof the 
nominal plaintiff, Thomas Sheppard, Administrator of the 
Estate of Edmund C. Barwell, is entitled to maintain this 
action against the defendant by reason of the wrongful acts 
of the defendant as aforesaid and by reason of the statutes 
of the State of Maryland in such cases made and provided, 
in that the decedent left surviving him a wife, Constance A. 
Barwell, a mother, Clara Barwell, and two children, Con¬ 
stance Mary Sheppard and Warren Edmund Charles Bar- 
well, for each and all of whom the decedent cared and pro¬ 
vided during his lifetime, and to whose use and for whose 
benefit this action is brought, all in accordance with the pro- 
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visions of Article 67 of the Annotated Code of Maryland, 
edition of 1939. 

3 Wherefore, plaintiff demands judgment of the de¬ 
fendant in the amount of Two Hundred Fifty Thou¬ 
sand ($250,000.00) Dollars to the use and for the benefit of 
the surviving wife, mother and children of the decedent 
hereinbefore named in Paragraph 7 of this complaint, to 
be apportioned among the aforesaid survivors in such 
amounts as the jury may determine. 

ALFRED M. SCHWARTZ 

A. ARVIN LYNN, 

1106 Vermont Ave., N.W., 
Washington, D. C., 

Attorneys for Plaintiff. 

Demand for Jury Trial 

Plaintiff demands a trial by jury of all the issues herein. 

ALFRED M. SCHV^ARTZ 
Attorney for Plaintiff. 

4 Filed Jan 3 1944 

Answer 
First Defense 

1, 2,3, & 4. The allegations contained in said paragraphs 
are admitted. 

5, 6, & 7. The allegations contained in said paragraphs 
are denied. 

Second Defense 

And further answering said complaint, defendant says 
that said accident was caused solely by the negligence of 
the plaintiff’s intestate in that said intestate then and there 
operated the automobile in a careless and negligent man¬ 
ner and in violation of the traffic and motor vehicle laws 
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and regulations then in force and effect in the State of 
Maryland. 

BRANDENBURG & BRANDENBURG 

By A. LECKIE COX 

719 15th Street, N. W., 
Attorneys for Defendant. 

I hereby certify that a copy of the foregoing answer was 
mailed to Alfred M. Schwartz and A. Arvin Lynn, attorneys 
for the plaintiff, this 31st day of December, 1943. 

A. LECKIE COX 

430 Filed Jun 14 1944 

Plaintiff's Instruction No. 2 

If the jury find a verdict for the plaintiff, then, in deter¬ 
mining the damages to be allowed, the jury should consider 
what was the pecuniary loss which each of the equitable 
plaintiffs sustained by reason of the negligent killing of Mr. 
Barwell, and may consider the reasonable probabilities of 
the continuance of the joint lives of each of the equitable 
plaintiffs with that of Edmund C. Barwell. In other words, 
you should determine from the evidence the life expectancy 
of each of the equitable plaintiffs and ascertain the pecu¬ 
niary interest which each of them had in the life of Edmund 
C. Barwell and what they reasonably could have expected to 
receive so long as he might have been expected to live, and 
which was lost to them by his death as the result of the 
negligence of the defendant. 

In this connection, with reference to the two adult chil¬ 
dren, the law permits a recovery by an adult child who is 
dependent upon the decedent for support by reason of an 
inability to support himself and his dependency upon the 
decedent, if the decedent had been and was contributing 
to the adult child’s support at the time of his death. Under 
this rule, since the evidence has shown that Mr. Barwell’s 
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daughter, Constance Mary Sheppard, was not dependent 
upon her father for support at the time of his death, you 
may not award her any damages. 

In returning a verdict for the plaintiff, you shall by your 
verdict find and direct what shall be the share of each of 
the equitable plaintiffs entitled to damages. 
*•••••••*• 

431 Filed Jun 14 1944 
Defendant’s Prayer No. 1 

The jury are instructed as a matter of law that their ver¬ 
dict should be for the defendant. 

Barker v. Whittier, 166 Md. 33 

Moore v. American Stores Company, 169 Md. 541, 549 
Blinder v. Monaghan, 171 Mf. 77 
Carlin v. Worthington, 172 Md. 505 
Askin v. Long, 176 Md. 545 
Greenfeld v. Hook, 177 Md. 116 
Pegelow v. Johnson, 177 Md. 355 
Madge v. Fabrizio, 179 Md. 517 
Godelsky v. Boone, 180 Md. 265 
Rinehart v. Risling, 180 Md. 668 
• •••••«•«• 

432 Filed Jun 141944 
Defendant’s Prayer No. 2 

The jury are instructed as a matter of law that there is 
no evidence in this case legally sufficient to entitle plaintiff 
to recover and their verdict should be for the defendant. 
Barker v. Whittier, 166 Md. 33 
Moore v. American Stores Company, 169 Md. 541, 549 
Blinder v. Monaghan, 171 Mf. 77 
Carlin v. Worthington, 172 Md. 505 
Askin v. Long, 176 Md. 545 
Greenfeld v. Hook, 177 Md. 116 
Pegelow v. Johnson, 177 Md. 355 
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Madge v. Fabrizio, 179 Md. 517 
Godelsky v. Boone, 180 Md. 265 
Rinehart v. Risling, 180 Md. 668 

• •••••••*• 

433 Filed Jun 111944 
Defendant’s Prayer No. 3 

The jury are instructed as a matter of law that the burden 
of proof in this case is upon the plaintiff to establish by a 
fair preponderance of the evidence that the defendant was 
negligent in the operation of its automobile, and that such 
negligence was the proximate cause of the collision involved. 
• ••#••••#• 

434 Filed Jun 14 1944 
Defendant’s Prayer No. 4 

The jury are instructed as a matter of law that if the 
negligence of plaintiff’s intestate either caused, or was a 
contributing cause of the collision, then and in either of said 
events, plaintiff can not recover in this action. 

• •••••••** 

435 Filed Jun 14 1944 
Defendant’s Prayer No. 5 

The jury are instructed as a matter of law that no pre¬ 
sumption of negligence on the part of the defendant arises 
from the mere happening of the accident, but it is incumbent 
upon the plaintiff to establish by a fair preponderance of 
the evidence that such accident was caused by some negli¬ 
gence on the part of the defendant, and unless the jury find 
that the defendant was negligent and that such negligence 
was the proximate cause of the accident, their verdict should 
be for the defendant. 

Patton v. Texas & P. R. Co., 179 TJ. S. 658, 45 L. ed. 361 

• *•*•*•*## 
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437 Filed Jun 14 1944 

Verdict and Judgment 

This cause having come on for hearing on the 7th day of 
June, 1944, before the Court and a jury of good and lawful 
persons of this district, to wit: 

William F. Lawrence Henry Rann 

Clarence T. Parker Edgar R. Smith 

Mary C. Lawson Doyce L. Hall 

Charles B. Quade Mary R. Jones 

Olive M. Shively Maurice B. Sunsheimer, Sr. 

Robert B. Riley, Jr. Alan E. Reeside 

who, after having been duly sworn to well and truly try the 
issues between Thomas Sheppard, Administrator of the Es¬ 
tate of Edmund C. Barwell, deceased, plaintiff, and Stand¬ 
ard Oil Company of New Jersey, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 14th day of June, 1944, that they find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the; 
premises is the sum of Forty-four Thousand Dollars 
($44,000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Forty-four Thousand Dollars 
($44,000.00), together with costs, to be divided $30,000.00 
for Constance A. Barwell; $10,000.00 for Warren Edmund 
Charles Barwell; and $4,000.00 for Clara Barwell. 

CHARLES E. STEWART, 
Cleric, 

By C. FRANK REIFSNYDER, 
Deputy Clerk 

Bv direction of 

JUSTICE T. ALAN GOLDSBOROUGH. 
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438 Filed Jun 22 1944 

Motion for Stay of Execution 

Comes now the defendant, by its attorneys, and moves 
the Court to stay execution of the judgment herein pending 
the disposition of defendant’s motions (1) to set aside said 
judgment and for judgment in accordance with defendant’s 
motion for directed verdict, and (2) defendant’s motion for 
new trial, pursuant to Rule 62 (b) of the Federal Rules 
of Civil Procedure. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 

Attorneys for Defendant, 

719 15th Street, N. W. 

• •*##***#• 

439 Filed Jun 22 1944 

Motion to Set Aside Judgment and for Judgment in Ac¬ 
cordance With Defendant’s Motion for a Directed Ver¬ 
dict, and Motion for New Trial. 

Comes now the defendant, by its attorneys, and moves the 
Court to vacate and set aside the judgment entered on the 
verdict herein, and for judgment in favor of the defendant, 
in accordance with its motion for a directed verdict, upon 
the following grounds: 

1. Said verdict and judgment are contrary to law’. 

2. Said verdict and judgment are not sustained by the 
evidence. 

3. Said verdict and judgment are contrary to the evi¬ 
dence. 

4. Said verdict and judgment are against the weight of 
the evidence. 

5. Said verdict and judgment are based upon specula¬ 
tion, surmise and conjecture. 

6. Said verdict is excessive, and the result of bias, 
sympathy, passion and prejudice. 
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Defendant further moves the Court to vacate and set 
aside said judgment and grant a new trial. For grounds 
therefor, defendant adopts the grounds hereinabove 
440 relied upon in support of its motion to vacate and 
set aside said judgment and for judgment in accor¬ 
dance with its motion for a directed verdict, and in addition, 
assigns the following: 

1. The Court erred in overruling defendant’s motion to 
strike the testimony of the witness, Miller, as to the speed 
of defendant’s truck. 

2. The Court erred in denying defendant’s prayers num¬ 
bers 1 and 2. 

3. The Court erred in granting plaintiff’s prayer num¬ 
ber 2. 

4. The Court erred in overruling defendant’s motion to 
instruct the jury to disregard inflammatory remarks made 
by plaintiff’s counsel in the course of his argument to the 
effect that on the very day of the accident, defendant un¬ 
dertook to get evidence to defeat plaintiff’s claim. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT- 

Attorneys for Defendant 
719 15th Street, N. W. 


Memorandum 

June 28 1944. 

Order overruling motion for new trial filed. 

441 Filed Jul 6 1944 

Notice of Appeal 

Notice is hereby given this 6th day of July, 1944, that 
Standard Oil Company of New Jersey, a corporation, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 



11 


entered on the 14th day of June, 1944 in favor of the plain¬ 
tiff, Thomas Sheppard, as Administrator aforesaid as 
therein provided against said defendant, Standard Oil Com¬ 
pany of New Jersey, a corporation. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 

Attorney for defendant. 

719 15th Street, N. W., 
Washington, D. C. 


Memorandum 

Supersedeas bond on appeal approved on July 14, 1944, 
and filed July 15, 1944. 

442 Filed Jul 22 1944 

Statement of Points on Appeal 

1. The Court erred in denying appellant’s motion for a 
directed verdict at the close of plaintiff’s case. 

2. The Court erred in denying appellant’s motion for a 
directed verdict at the close of the whole evidence. 

3. The Court erred in denying appellant’s prayers Nos. 
1 and 2. 

4. The Court erred in granting appellee’s prayer No. 2. 

5. The Court erred in denying appellant’s motion to in¬ 
struct the jury to disregard inflammatory remarks made 
by appellee’s counsel in the course of his argument to the 
jury. 

6. The Court erred in denying appellant’s motion to set 
aside the judgment and for judgment in accordance with 
its motion for a directed verdict. 

7. The Court erred in denying appellant’s motion for a 
new trial. 

8. The Court erred in ruling that appellant’s truck driver 
was a hostile witness and might be cross-examined. 
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9. The Court erred in overruling appellant’s motion to 
strike the testimony of the witness, Miller, as to the speed 
of appellant’s truck at the time of the collision. 

443 10. The Court erred in refusing to rule as a mat¬ 
ter of law that death of appellee’s intestate resulted 

from his own negligence. 

11. The Court erred in ruling that as a matter of law ap¬ 
pellee’s intestate was presumed to have been exercising 
due care when the collision occurred. 

12. The Court erred in other respects which are apparent 
upon the face of the record. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 

Attorneys for Appellant, Stand¬ 
ard Oil Company of New Jersey, 
719 15th Street, N. W. 
Washington, D. C. 

Received copy of foregoing Statement of Points on Ap¬ 
peal, this 22nd day of July, A. D., 1944. 

ALFRED M. SCHWARTZ 
by A. ARVIN LYNN 
1106 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Appellee 

444 Filed Jul 22 1944 

Designation of Record on Appeal 

Comes now the appellant, Standard Oil Company of New 
Jersey, a corporation, by its attorneys, and designates the 
following as the record upon appeal herein: 

1. Complaint. 

2. Answer. 

3. Plaintiff’s prayers Nos. 1 and 2. 

4. Defendant’s prayers Nos. 1 to 5, inclusive. 
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5. Memorandum of verdict and judgment. 

6. Motion for stay of execution. 

7. Motion to vacate judgment and for judgment in ac¬ 
cordance with defendant’s motion for a directed verdict, 
and motion for new trial. 

8. Memorandum of order overruling the foregoing 
motions. 

9. Judgment. 

10. Memorandum of filing of notice on appeal. 

11. Memorandum as to filing of supersedeas bond on 
appeal. 

445 12. Transcript of evidence. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 

Attorneys for appellant, Stand¬ 
ard Oil Company of New Jer¬ 
sey, 

719 15th Street, N. W., 
Washington, D. C. 

Received copy of foregoing Designation of Record on 
Appeal, this 22nd day of July, A. D., 1944. 

ALFRED M. SCHWARTZ, 

by A. ARVIN LYNN 
1106 Vermont Avenue, N. W., 
Washington, D. C., 

Attorney for Appellee 

436 Filed Aug 7 1944 

Order for Inclusion in Record of Exhibits 

On motion of both the parties hereto, it is by the Court 
this 7th day of August, 1944, Ordered that the original ex¬ 
hibits received in evidence in this case, namely: 

Plaintiff’s exhibits 1 to 7 and 9 to 12 inclusive, and 
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Defendant’s exhibits 1 to 12 inclusive, be sent by the 
Clerk of this Court to the United States Court of Appeals 
for the District of Columbia to be used as exhibits on ap¬ 
peal, in lieu of copies thereof. 

MATTHEW F McGUIRE 
Justice 

We consent to the above order: 

ALFRED M SCHWARTZ 
Attorney for Plaintiff 

BRANDENBURG & BRANDENBURG 
By LOUIS M DENIT 
Attorney for Defendant . 


n. 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS. 

10 Louis R. Guerriere 

Direct Examination 
By Mr. Schwartz: 

Q. Mr. Guerriere, will you state your full name? A. 
Louis R. Guerriere. 

11 Q. Where do you live? A. 1724 S Street, South¬ 
east. 

Q. What is your profession? A. Engineering drafts¬ 
man. 

Q. By whom are you employed? A. The District High¬ 
way Department. 

Q. How long have you been engaged in the pursuit of 
your profession as an engineering draftsman? A. Twenty 
years. 

Q. Did you have occasion at my request to go to Iron¬ 
sides and make a plat and drawing of an intersection? A. 
I did. 
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Mr. Schwartz. Will you mark this Plaintiff’s Exhibit 
No. 1? 

(Said drawing was marked Plaintiff’s Exhibit No. 1.) 

Q. I have had this plat marked Plaintiff’s Exhibit No. 1. 
I will show it to you and ask you if that is a plat showing 
the intersection at Ironsides made at Route No. 6 and Dur¬ 
ham Church Road and extending back a distance on Route 
No. 6 from Durham Church Road, and also extending back 
a short distance on Durham Church Road? A. It is. 

Q. That was prepared by you? A. It was prepared by 
me. 

Q. You prepared that and made measurements 
12 taken at that place? A. That is right, yes, sir. 

Mr. Denit. When was that made, sir? 

By Mr. Schwartz: 

Q. When was that plat made? A. It was made approxi¬ 
mately two weeks ago. The exact date I do not remember. 

Q. Did you also prepare another plat of the same inter¬ 
section, but not extending back as far on Route No. 6, show¬ 
ing that same intersection on a larger scale? A. That is 
correct, sir. 

Mr. Schwartz. I will ask that this be marked Plaintiff’s 
Exhibit No. 2. 

(Map drawn to larger scale was marked Plaintiff’s Ex¬ 
hibit No. 2.) 

Mr. Schwartz. We offer this plat, Plaintiff’s Exhibit No. 
1, in evidence, if your Honor please. 

By Mr. Schwartz: 

Q. Are the measurements which are shown on this plat, 
according to the actual measurements at the scene? A. 
Taken in the village. 

Q. Were they taken right at the scene? A. Yes. 

Mr. Schwartz. We offer this in evidence. 
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Mr. Denit. Ordinarily this sort of matter would have 
been taken care of at pre-trial so that we would have 

13 some opportunity to check this plat. I think unless 
it is shown that the conditions at this time were the 

same as in October, 1943, that this evidence is inadmissible, 
and I will object to it. 

Mr. Schwartz. We will follow it up with a positive show¬ 
ing, if your Honor please. 

Mr. Denit. Furthermore, I do not think an engineer can 
prepare and submit in evidence a topographic drawing of 
that character, and it ought not to be implemented by all 
these color schemes. This obviously does not show the 
physical conditions at the site. 

The Court. Of course, you are right as to the conditions 
around there, sir. I understood you to say in your opening 
statement vesterdav that there were bushes and trees and 
so on that obstructed the view. 

Mr. Denit. Yes, sir. 

The Court. Now, due to the seasons of the year they 
would obstruct more than at other seasons of the year. 

Mr. Denit. That is correct. 

Mr. Schwartz. We will follow this up by showing the 
width of the road; it shows the width of the shoulders, it 
shows the roads and their intersection; and we will follow 
it up by showing that the appearance and condition of the 
road at the time this plat was made were the same as at 
the time of the accident. 

The Court. Supposing you let me look at it. 

Mr. Schwartz. Yes. 

14 The Court. (Examining Exhibit No. 1:) I pre¬ 
sume unless the location of the roads has been 

changed in some way that this map may be admitted for the 
purpose of showing the direction of the roads, the width 
of the roads, and the general contour of the roads. But, of 
course, it would not show objects that may obstruct the 
view. It would not be admissible for that purpose. 
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Mr. Denit. Our second objection, vour Honor, is we think 
it is not a proper engineer’s drawing. It is a diagrammatic 
representation made from the engineer’s drawing. 

Mr. Schwartz. Here is the original engineer’s drawing. 

Mr. Denit. Why not use that, if you use anything? 

Mr. Schwartz. Here is the original drawing and this is 
only a photographic reproduction of it, and it shows it 
pictorially. This is easier to follow. 

The Court. Over the objection, the Court will admit the 
engineer’s drawing for the purpose indicated by Mr. Denit 
but not for a pictorial representation. 

Mr. Schwartz. Very well. 

The Court. Is there any objection to that ruling? 

Mr. Denit. No, sir. 

By Mr. Schwartz: 

Q. The date was May 20th, in order to refresh your recol¬ 
lection; is that right? A. That is about the approximate 
date, sir. 

15 Mr. Denit. Will you mark this drawing Plaintiff’s 
Exhibit No. 1 ? 

I am having this diagram marked Plaintiff’s Exhibit 
No. 1 to replace the pictorial drawing. 

The Court. All right, sir. 

(Said drawing was marked Plaintiff’s Exhibit No. 1.) 

By Mr. Schwartz: 

Q. Now, mark this Plaintiff’s Exhibit No. 2, to replace 
the other diagram marked No. 2. 

(Another drawing was marked Plaintiff’s Exhibit No. 2.) 
By Mr. Schwartz: 

Q. Does the drawing, showing the same as that drawing 
over there, except it does not extend back as far on Route 
No. 6 on either side; is that right? A. That is correct. 

Q. This drawing is drawn to a scale of 1 inch equals 10 
feet? A. That is right. ^ 
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Q. And the drawing you have there is 1 inch to five feet? 
A. That is right. 

Mr. Schwartz. We offer this in evidence, if your Honor 
please. This is the original drawing on the larger scale. 
The Court. All right. 

(Drawing marked Plaintiff’s Exhibit No. 1 was received 
in evidence.) 

16 Mr. Schwartz. Now, may we use this white draw¬ 
ing? It is a photographic reproduction of it and it 

is not a pictorial drawing. 

Mr. Denit. So far as it is a photographic reproduction, 
we do not object. 

Mr. Schwartz. This is the other sheet, excepting it was 
just not so clear. 

Mr. Denit. No; it was more than that. 

Mr. Schwartz. No, that is all. Do you want to look 
at it? 

Mr. Denit. I have. 

Mr. Schwartz. (Placing map on blackboard.) While the 
witness is being asked about it I am wondering whether I 
might bring it around in front of the jury. 

The Court. Just so they can all see it. 

Mr. Schwartz. Can the last juror see the map? 

Juror Mary Jones. The colored map is much better. 
Mr. Schwartz. Are you able to see, for instance, a mark 
here? 

Juror Jones: No. 

Mr. Schwartz. Is it in a better position now? 

A Juror. Yes. 

By Mr. Schwartz: 

Q. Now, Mr. Guerriere, will you step down here to the 
map, and I will ask you to indicate what these different 
marks are. Directing your attention to a cross-mark 

17 whicli is right about the center of the intersection of 
Durham Church Road going across here and Route 
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No. 6 (indicating), what does that crossmark indicate? A. 
That is the grade change and also the center line of the 
intersection. 

Q. This is the center line of the intersection (indicating) ? 
A. Yes. 

Q. That also marks the grade change? A. That is cor¬ 
rect, sir. 

Q. Starting up at this point I see under the cross-mark, 
what does that indicate? A. That is a grade change, sir, 
and this is a break in the grade. 

Q. I see; under the cross-mark here (indicating). A. 
That is a break in the grade. 

Q. I see also here off the road on the north side of 
Route No. 6 what is marked a barn. That sets up off the 
road, does it? A. That is correct, sir. 

Q. On the righthand side of this plat it shows the rate 
of the grade as 4.10 per cent. What does that mean? A. 
4.10 per cent is the rate of fall, which is approximately 4 
feet in 100 feet. 

18 Q. You mean there is a hill or a grade? A. There 
is a grade falling toward the intersection of approxi¬ 
mately 4 feet to 100 feet. 

Q. In other words, a truck moving west on Route No. 6 
would be going downgrade at this point? A. That is cor¬ 
rect, sir. 

Q. This downgrade continues all the way until you reach 
the intersection? A. All the way to the intersection and 
then on past. 

Q. What do you mean by then on past; is it level? A. It 
keeps falling across the intersection. 

Q. And continues on? A. Continues across the inter¬ 
section. 

Q. Now, by 4.10 percent, what do you mean with reference 
to the grade? A. That means that the grade falls 4 feet in 
100 feet. 

Q. What does the “10” indicate? A. That is one-tenth. 

Q. Four and one-tenth feet in every hundred feet? A. 
That is correct. 
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Q. In other words, at the bottom of the hill if the road 
were 200 feet long at a given point, from one given point 
to another given point, the grade would be, if it is 4.10 
feet per hundred feet, it would be 8.2 feet for the 200 feet ? 
A. It would still be 4 per cent. 

Q. I mean, the total grade over the fall would be 

19 8.2 feet for the 200 feet? A. That is right; from one 
point to the other, yes. 

Q. There is a change in the grade here (indicating). 
That is known as the mesne change in the rate of grade. 
A. The rate of grade along here is 4.10 per cent, 3 per cent 
here, and there is another point at the intersection which 
flattens out to 1 per cent. This is the steepest incline be¬ 
tween these two points (indicating). 

Q. And from this point on the grade is only 1 per cent 
(indicating)? A. That is right, except at the intersection 
it is 1.2. 

Q. From the center of the intersection it runs at 1.2 per 
cent? A. That is right. 

Q. This part of the road between these two lines is com¬ 
posed of what material? A. Macadam surface, probably. 

Q. It is a hard surface? A. It is macadam with a gravel 
base. 

Q. The shoulders of the road are shown by the outer 
lines? A. That is correct, sir. 

Q. Of what material are the shoulders of the road? A. 
Gravel. 

Q. I notice the lines are uneven on the macadam. What 
is that due to? A. That is due to the gravel creep- 

20 ing into the road off the shoulder. 

Q. I notice that is so at the intersection at one 
point here and one here (indicating). A. That is due to 
the traffic throwing the gravel into the road when making 
the turn. 

Q. Is there grass on either side of the gravel ? A. There 
is vegetation on either side of the gravel, which I indicated 
on the colored scheme. 
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Q. By vegetation, you mean grass ? A. Grass and weeds, 
and so forth. 

Q. When you get down here in the lower part of this 
plat, I see it says “Toe of slope.” A. There is a slight 
bank of approximately 2.33 feet—say, 2 feet and 4 inches 
above the center and beyond the roadway. 

Q. And the hank starts at the point shown as the toe of 
the slope? A. That is right. 

Q. At this point it is level with the road (indicating)? 
A. That is correct, sir. 

Q. And then the slope starts and it goes upward on a 
bank. A. The slope starts, at the bottom of the fence. 

Q. And that bank is about 2 feet and 4 inches high? A. 
Yes. The bank is 2.33 feet. 

Q. And this white picket fence extends right along 

21 here (indicating) ? A. Yes, sir. 

Q. That fence is 4 feet high; is that correct? A. 

Correct. 

Q. There were some electric light poles, a pole here and 
an electric pole here and there are telephone poles off the 
highway (indicating); is that correct? A. That is correct, 
sir. 

Q. And this is a pole that is indicated as not plumb but 
leaning? A. It is leaning on an angle. 

Q. There is a post office at the town of Ironsides; is that 
correct ? A. Correct. 

Q. And this is a little island (indicating)? A. That is 
a little grass plot with an historical sign, etc., on it. 

Q. This is level with the road here (indicating)? A. 
Yes, sir, with a little stone coping that rises about 6 inches 
above the level there. 

Q. Right at the point indicated? A. Yes. 

Mr. Schwartz. May we stipulate as to this fact that at the 
time of this accident there were no stop signs here, Mr. 
Denit? 

Mr. Denit. Yes. 

22 Mr. Schwartz. He has marked a point here where 
there are stop signs now located. 



Mr. Denit. I don’t think that is competent. If you had 
tried to get that before the jury the evidence would have 
been objectionable. We are trying this case on the basis of 
conditions that existed then. 

The Court. Of course. 

Mr. Denit. It is unfair to make a statement in the pres¬ 
ence of the jury that would indicate any different con¬ 
ditions. 

The Court. That is correct. There were no stop signs 
at the time. 

Mr. Schwartz. That is all I wanted to show. 

The Court. That is all there is to that. If there is any 
way to remove the stop signs on that map, it should be done. 

The Witness. They are not marked. 

Mr. Schwartz. They are not marked. 

The Court. All right. 

By Mr. Schwartz: 

Q. You have here the average depth of the ditch 2.7 feet 
below the center of the road. That ditch is of an uneven 
depth? A. Approximately 2 feet and 9 inches. 

Q. 2 feet and 7 inches. A. No, not 7; approximately 9 
inches. 

23 Q. That would be 2 feet and 9 inches. A. That is 
in relation to the ditch. 

Q. Yes. With reference to the mark here, I don’t bother 
about that, because it is underground, isn’t it? A. It is 
underground there (indicating). 

Q. It is not exposed there, so that the surface is level 
there. A. Yes, on that broken line (indicating). 

Q. You made those measurements? A. I did, yes, sir. 

Q. Including the measurement of 18 feet as being the 
width of the macadam surface of the road? A. That is 
right, but it narrows in at places. 

Q. And the shoulder of the road: I don’t see any mea¬ 
surements, but can you tell me— A. (interposing) The 
shoulder of the road, you say? 
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Q. Yes; for instance, at this point and at this point (in¬ 
dicating). A. The shoulder of the road is 6 feet on this 
side and approximately 7 feet on that side (indicating). 

Q. The shoulder of the road, of Route No. 6, on the south 
side is about 7 feet and on the north side about 6 feet? A. 
Correct. 

Q. As you go to the intersection, of course, where Dur¬ 
ham Church Road comes in, it widens out? A. Correct, 
sir. 

24 Q. And at this point the shoulders are about a 
total of 13 feet, and Route No. 6 varies from 16 to 

18 feet; is that correct? A. That is correct. 

Mr. Sclrwartz. You may inquire. 

Cross Examination 

By Mr. Denit: 

Q. Mr. Guerriere, did you undertake to show all of the 
permanent physical structures in the vicinity of this inter¬ 
section ? A. Yes; it would be in relation to the line of sight. 

Q. I didn’t ask you that. Did you undertake to show all 
the physical structures at this intersection? A. Well, no. 

Q. Isn’t it a fact that where Durham Church Road meets 
Route No. 6, at the point I am indicating, which I take it 
would be the south line of Durham Church Road—? A. 
Yes, that is correct. That would be the Durham Church 
Road. That would be the east line. 

Q. The east line, yes; where it intersects with Route No. 
6? A. That is right. 

Q. Isn’t it a fact that there is a house, a barn, a spring- 
house, a stable located there? A. The house is back off 
this corner (indicating). 

Q. Isn’t the house approximately 6 feet from the 

25 fence? A. Approximately a step. 

Q. Sir? A. Yes. 

Mr. Schwartz. A step, he said. 
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By Mr. Denit: 

Q. Is this fence built on the bank or does it come down 
to the level of Durham Church Road? A. It is built on the 
bank, oh, approximately, I would say, 18 feet beyond the 
intersection corner. 

Q. How high was the bank where the fence was erected? 
A. The bank, I indicated that to be 2 feet 4 inches above 
the center line of the roadway, the river side road. 

Q. Then, the fence was 4 feet higher back on the bank, 
and this bank would be approximately 6 feet up? A. Ap¬ 
proximately 6 feet and 4 inches above the center of the 
road. 

Q. When you were there did you also see a large tree to 
the left of the house? A. Not in here, no (indicating). A 
tree could be back behind the fence. 

Q. Are you sure about that ? Did you see what kind of a 
tree it was? A. I did not. I only located what Mr. 
Schwartz considered should be located. 

Q. Let me ask you, sir: Will you look at this 
26 photograph I hand you? A. (Examining photo¬ 
graph:) Yes, sir. 

Q. Do you recognize in this photograph the house to 
which I have just referred? A. Yes. 

Q. And the tree? A. Yes. 

Q. The fence? A. Yes. 

Q. The bank? A. Yes. 

Q. Does that correctly show what conditions were there 
at that intersection? A. Yes. 

Mr. Denit. I ask that this photograph be marked for 
identification Defendant’s Exhibit No. 1, and it has already 
been identified at pre-trial. 

(Said photograph was thereupon marked Defendant’s 
Exhibit No. 1 for identification.) 

By Mr. Denit: 

Q. Now, Mr. Guerriere, you have referred to the road¬ 
way and shoulders on the roadway in connection with Koute 
6. A. Correct, sir. 
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Q. Were those shoulders in such condition that 

27 they could be used for travel? A. They were ap¬ 
proximately level with the road but, of course, the 

gravel is loose. I would say it is not very safe to travel on. 

Q. Did you drive down there in your automobile? A. I 
did, in Mr. Schwartz’s automobile. I did not drive. 

Q. When you say Route No. 6 narrowed at the intersec¬ 
tion, did you mean the area immediately north of the stream 
side of the road here (indicating), is not used for travel? 
A. That gravel road is in fairly good condition, sir. 

Q. Is your answer that it is or is not used for travel? 
A. It is used for travel. 

28 Champ C. Zumbrun 

Direct Examination 
By Mr. Schwartz: 

Q. Mr. Zumbrun, will you state your full name? A. 
Champ Clark Zumbrun. 

Q. What is your occupation? A. Trooper of the Mary¬ 
land State Police. 

Q. Where do you live? A. My home is in Manchester, 
Maryland, Carroll County. 

Q. Were you connected with the Maryland State Police 
on October 28,1943? A. I was. 

Q. Did you have occasion on that day to investigate an 
accident in which one Edmund C. Barwell was killed? A. 
I did, sir. 

Q. About what time did you arrive at the scene of the 
accident? A. May I refer to my notes? 

Mr. Denit. Certainly. 

A. (Examining notes:) I arrived on the scene of the 
accident at 11.30 a.m. 
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By the Court: 

29 Q. Where was that? A. At Ironsides, Route 6 in 
Charles County. 

Q. When you arrived, what did you observe? A. I found 
that four vehicles had been in collision. 

The Court. You found what? 

The Witness. Four vehicles had been in collision. There 
was a Standard Oil Truck, a Plymouth four-door sedan, a 
Plymouth two-door sedan, and a Chevrolet two-door sedan. 
I found alongside the 1941 Plymouth four-door sedan a 
body w’hich I later learned vras Mr. Barwell; and the Stand¬ 
ard Oil Truck was on the opposite side of the road sitting 
on top of one of the vehicles, the other vehicle that was 
parked. 

Q. Where, with reference to the south side of Route 6, 
did you find the Barwell car and the body of Mr. Barwell? 
A. The Barwell car was about two feet from a telephone 
pole that had been broken, headed west. 

Q. That vrould be in this direction on this plat (indi¬ 
cating)? A. Yes, sir. 

Q. Can you see that plat from where you are sitting? 
A. It is a little dim from here. 

Q. You mean a telegraph pole. Do you know how many 
telegraph poles are on the south side of Route 6 and west 
of Durham Church Road ? A. That was the only one in the 
near vicinity of the accident. 

Q. Did you make any measurements of distances? 

30 A. Yes, I did. I made measurements at the scene. 

Q. Did you also observe any marks on the road? 
A. Yes, sir, I did. 

Q. What mark, if any, did you observe on the road? A. 
Just up in the center and slightly to the east of the center 
of the intersection there was an abrasion in the roads. 
That would be more to the north side of the road and past 
the center of the line. That led us from that point toward 
the Barwell car. 
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Q. Let me see if I understand you. There was an abra¬ 
sion on the macadam surface of Route 6? A. Yes, sir. 

Q. That was more to the north side, did you say? A. 
Yes, sir. 

Q. On the north half of the macadam of Route 6? A. 
Yes, sir. 

Q. That led in toward the Bar well car? A. Yes, sir. It 
started deep and then gradually went off in a scrape toward 
the Barwell car. 

Q. Did you measure the width of the road at that point? 
A. Yes, sir. 

Q. Did you measure the width of the macadam surface 
at that point? A. Yes, sir. 

Q. What was the width of the macadam surface 
31 at that point? A. 16 feet. 

Q. With reference to that measurement, where was 
this gouge in the road that you have mentioned; how many 
feet from the south side where the macadam surface starts? 
A. Dividing the road in half the gouge was slightly to the 
inside of the center of the north half of the road. 

Q. It was slightly inside the—you mean, slightly beyond— 
A. (interposing) Just slightly toward the center of the 
road on the north side of the road. 

Q. Do you know how many inches or feet it was from the 
center of the road and north of the center of the road? A. 
I cannot tell you in feet, but just slightly less than the half. 
It was more toward the center of the road than it was to¬ 
ward the outer edge of the road. 

Q. You say the road was 16 feet; the macadam surface 
of the road was 16 feet wide? A. Yes, sir. 

Q. From the southern portion of the macadam surface 
of the road, how many feet northward was that mark? A. 
Well, I can tell you exactly in feet. I can show you about 
on the map. 

Q. Will you do that? Will you come down and show me? 
A. (Going to blackboard:) Say we take the center of the 
road through here (indicating). That is the center 
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32 of the road. This abrasion was somewhere about 
there in proportion to the road (indicating). 

The Court. Can you step back further so that we can all 
see? 

A. This is the center of the road. This abrasion was not 
quite in the center of this half. It was just slightly inside 
the center of that half. (Indicating) 

Mr. Denit. Put a “Z” so we can see where you are 
pointing. 

The Witness. Just a little dot? 

Mr. Denit. Your initial “Z”. 

(The witness indicated on diagram.) 

By Mr. Schwartz: 

Q. That is where the abrasion was in the road? A. Yes, 
sir. I have a chart I drew at the time and measured it off 
in feet, but I would have to have a rule to tell exactly 
what my chart is, now. 

Q. I will give you a rule. A. (Measuring chart:) That 
abrasion was just about one foot and eight inches past the 
center line toward the north edge of the road. 

Q. The abrasion on the road which you have marked 
with your initial “Z” was about one foot north of this 
portion of the center line of the macadam surface of the 
road (indicating)? A. Yes, sir. 

33 Q. One foot and eight inches, I think you said? A. 
Yes, sir. 

Q. Did you have occasion to check to determine the cause 
of that mark? A. Yes, sir. I found after examining the 
Barwell car that the left front wheel had a dent and a 
scrape in it, which was the only thing I could account for 
the abrasion. I have a photograph of the wheel. 

Q. Did the abrasion and the dent on the left front wheel 
correspond? A. Yes, sir. I have a photograph of the 
wheel. 

Q. You say the abrasion was in the direction that led you 
toward where the Barwell car was sitting when you arrived 
at the scene of the accident? A. Yes, sir. 
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Q. What was the general motion or direction of that 
abrasion! A. Well, it was off toward the south side of the 
road. 

Q. It was in this direction, then (indicating)! A. Yes, 
sir. 

Q. Was it toward where the Barwell car was sitting! 
A. Yes, sir. 

The Court. If he has a photograph, I suppose counsel 
may examine the photograph. I suppose there is no objec¬ 
tion to that. 

34 Mr. Denit. Yes, sir. (Producing photograph) 

(Mr. Schwartz examined said photograph.) 

By Mr. Schwartz: 

Q. Do you have two complete sets of the photographs! 
A. No, sir. They are not complete, sir. Here is one and 
here is the other one. They are both the same photograph. 

Mr. Denit. No objection. 

Mr. Schwartz. Will you mark this as Plaintiff’s Exhibit 
No. 3! 

(A photograph of automobile wheel was marked Plain¬ 
tiff’s Exhibit No. 3.) 

By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 3. Is that a photo¬ 
graph of the left front tire and rim! A. Yes, sir. 

Q. That is off the Barwell Car! A. Yes, sir. 

Q. What part is there on that rim or tire which caused 
the abrasion in the road, about which you just mentioned! 
A. This part up here, which is bent in toward the tire (in¬ 
dicating). 

Mr. Schwartz. (Exhibiting photograph to jury:) The 
point of this mark here on the rim is where it is bent in. 

(The jury examined said photograph.) 

By Mr. Schwartz: 

Q. Now, did you measure the over-all length of the 
Barwell car! A. Yes, sir. 
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Q. What was it? A. 15 feet and 6 inches. 

Q. The over-all length of the Barwell car was 15 feet and 
6 inches? A. Yes, sir. 

Q. Was that from the front bumper to the rear bumper? 
A. Yes, sir. 

Q. Did you measure the distance from the center of the 
hub cap of the left front wheel to the front bumper of the 
Barwell car? A. Yes, sir. 

Q. What was that distance? A. 2 feet and 4 inches. 

Q. How many feet was it from this abrasion on the road, 
which you have just described, to where the Barwell car 
w’as sitting? A. It was 74 feet from that abrasion to where 
the Barwell car came to rest. 

Q. Was the Standard Oil truck at the scene of the acci¬ 
dent when you arrived? A. Yes, sir. 

Q. Where was it? A. It was on the opposite side 

36 of the road from the Barwell car. 

Q. By the opposite side of the road, that would be 
on the north side of Route 6? A. Yes, sir. 

Q. And where was it? A. It -was 124 feet west from the 
abrasion in the road to where that vehicle came to rest. 

Q. 124 feet did you say? A. Yes, sir. 

Q. The Standard Oil truck was 124 feet from this same 
abrasion? A. Yes, sir. 

Q. Where on the road was it? I mean, was it oh the 
macadam or the gravel portion of the road? A. No, sir. 
It was sitting in a ditch on the north side of the road on 
top of the Chevrolet car. 

Q. You say on top of a Chevrolet car? A. Yes, sir. 

Q. There is shown on this plat—can you see it from 
there—a ditch that runs here (indicating) ? A. Yes, sir. 

Q. And runs up alongside the post office? A. Yes, sir. 
Q. Was it sitting in that ditch? A. It was sitting 

37 in the ditch toward the lower end, but it was not over 
there toward where the ditch started to straighten 

out. 

Q. Right about here (indicating)? A. Yes, sir; where it 
started running parallel. 
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Q. Will you come down here and mark where the Stand¬ 
ard Oil truck was, with your initials? A. (Marking on 
diagram:) Somewhere along in here. I cannot say exactly. 

Q. Was it in the ditch? A. It was on this side. The 
Chevrolet car was in this ditch and it was sitting on top 
of it. 

Q. Was there any part of the truck over the ditch? A. 
If I can refer to my pictures I can tell. 

Q. Will you mark the position of the Standard Oil truck 
at the ditch? Mark that with the letter “Z” again. A. 
Yes, sir. (Marking on diagram.) 

Q. Now, refer to your pictures. 

(The witness produced some pictures.) 

Q. May I have the pictures? A. These are the two pic¬ 
tures of it. 

Mr. Schwartz. Will you mark these Plaintiff’s Exhibits 
4 and 5? 

(Said pictures of the Standard Oil truck were thereupon 
marked Plaintiff’s Exhibits Nos. 4 and 5.) 

By Mr. Schwartz: 

38 Q. I show you what has been marked Plaintiff’s 

Exhibit No. 4. Did you take this photograph? A. 
Yes, sir. 

Q. Did you take it at the scene of the accident before the 
cars had been moved? A. I took several of those pictures. 
The Sergeant was there with me, and they were taken in 
my presence. What I did not take he took in my presence. 

Q. And they were taken before the car was moved— 

Mr. Denit. (interposing) Wait a minute. Don’t lead 
the witness. I think this Officer is perfectly competent to 
testify. 

By Mr. Schwartz: 

Q. These picture were taken when, with reference to 
when the accident happened? 


The Court. How long afterward? 

A. It was within an hour or an hour and a half. 

By Mr. Schwartz: 

Q. The larger vehicle shown in this picture is which car? 
A. That is the Standard Oil truck. 

Q. And the small vehicle shown below it is which car? 
A. That is the Chevrolet car. 

Q. That is not the Barwell car? A. No, sir. 

Q. That is a third car? A. Yes, sir. 

39 Mr. Schwartz. I offer this in evidence. 

(Said photograph marked Plaintiff’s Exhibit No. 4 was 
received in evidence.) 

(Said photograph was thereupon examined by the jury.) 
By Mr. Schwartz: 

Q. I show you now a photograph, Plaintiff’s Exhibit No. 
5, and ask vou when that was taken? A. That was taken at 
the scene of the accident at the same time the others were. 

Q. What does that show? A. That is the Standard Oil 
truck and the Chevrolet in the ditch. 

Q. As showing another view of it? A. That is right;-a 
side view. 

Mr. Schwartz. I offer in evidence Plaintiff’s Exhibit 
No. 5. Have you seen this one? 

Mr. Denit. (Examining photograph:) No objection. 

(Said photograph showing a side view of oil truck and 
Chevrolet was received in evidence as Plaintiff’s Exhibit 5.) 

Bv Mr. Schwartz: 

Q. Do I understand that the location of the Standard 
Oil truck at the ditch, as shown in that photograph, was 124 
feet from where that mark on the road appeared? A. From 
the abrasion in the road it was 124 feet. 

40 Q. Now, did you have occasion to measure the 
width of the front of the Standard Oil truck? A. 

Yes, sir. It was 90 inches. 
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Q. The Standard Oil truck was 90 inches wide? A. Yes, 
sir. 

Q. That would be 7 feet and 6 inches? A. Yes, sir. 

Q. Did you have occasion to observe the extent of the 
damage to the Barwell car? A. Yes, sir. 

Q. Did you take a photograph of the Barwell car? A. I 
did, sir. 

Q. When was the photograph of the Barwell car taken? 
A. There were several taken at the scene, and when it was 
towed away from the scene I took several more. 

Q. Do you have any picture which show's the appearance 
of the right side of the Barw r ell car? A. Yes, sir, I have; 
one at the scene and one away from the scene. This was 
taken at the scene (indicating). 

The Court. Was the Barwell car going south or north 
at the time of the accident? 

Mr. Schwartz. May I state that? 

Mr. Denit. Yes. 

Mr. Schwartz. The Barw T ell car, if your Honor please, 
w’as going north. 

41 The Court. That is w’hat I supposed it was. I 
presume there is no dispute about that. 

Mr. Denit. No, your Honor. 

The Court. That is the reason I asked that question. 

Mr. Schwartz. I hesitated to answ r er, your Honor, to 
make sure there w T as not any dispute about that. 

Bv Mr. Schwartz: 

Q. The picture to which you have just referred, as being 
taken of the Barwell car at the scene of the accident, is 
Plaintiff’s No. 6. That shows the damage to the Barwell 
car on the right side? A. Yes, sir. 

Q. Will you describe for the benefit of the Court and 
jury where that damage started from on the righthand side 
and where it extended to? A. It started from the rear of 
the door—the rear door on the right side and extended to 
the front of the Barw’ell car. 
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(Said photograph was exhibited to the jury.) 

Mr. Schwartz. May I pass some of these pictures up to 
your Honor as I go along, too ? 

The Court. Yes. (Examining some photographs.) 

Mr. Schwartz. Will you mark this as Plaintiff’s Ex¬ 
hibit No. 7? 

(Said exhibit was marked Plaintiff’s Exhibit No. 7.) 

42 By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 7 and ask you if 
that is also a photograph of the Barwell car? A. Yes, sir. 
That was taken after it had been towed into the garage in 
La Plata. 

Q. Does that show the condition of the car after the ac¬ 
cident? A. Yes, sir. 

Mr. Denit. (After examining said photograph:) No ob¬ 
jection. 

Mr. Schwartz. I offer in evidence Plaintiff’s Exhibit 
No. 7. 

The Court. It will be received. 

(Said Plaintiff’s Exhibit No. 7 was received in evidence.) 

Juror Beeside. Your Honor, may I ask a question? I 
don’t know whether it is right. 

The Court. Yes. 

Juror Beeside. I want to know -whether the car was hit— 
from what I understood the car was hit from the back, at 
the rear door. 

The Witness. Yes. 

Juror Beeside. It didn’t look like it from that photo¬ 
graph. Was it hit from in front? 

The Witness. May I answer the question? 

43 The Court. The witness can state what the car 
showed. He cannot give any conclusions. 

The Witness. I just said that it was hit from the back 
toward the front. 
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Mr. Schwartz. The damage was from the side of the 
car and extended from the rear door toward the front. 

Juror Reeside. It started at the back and was not hit at 
the front? 

Mr. Schwartz. No. It was hit on the side. 

Juror Reeside. The side. 

Mr. Schwartz. The point of impact, from the appearance 
of the car, was at the side. Is that right? 

Mr. Denit. Wait just a moment. I object to that state¬ 
ment. 

The Court. I sustain the objection. 

The Witness. I think I testified that the damage started 
from the rear of the right rear door and extended to the 
front. 

Juror Reeside. But that isn’t what I thought you said. 
I thought you said the car was hit at the rear, the rear 
damaged. 

The Witness. The side was damaged. 

Juror Reeside. That is all right. 

By Mr. Schwartz: 

Q. Where was Mr. Barwell? Did you see Mr. Barwell 
or his body when you arrived there? A. Yes, sir. 

44 Q. Where was it ? A. It was lying across the front 
seat of the car. His head was lying out of the right 
side of the car. The front door was open. I pulled him 
out and straightened him out on the ground to see his con¬ 
dition. 

Q. Was he alive or dead? A. I could not feel any pulse. 

Mr. Schwartz. Will you mark this photograph? 

(A photograph was thereupon marked Plaintiff’s Exhibit 
No. 8.) 

Mr. Schwartz. And will you also mark another photo¬ 
graph here; these two photographs, also? 

(Two additional photographs were marked Plaintiff’s Ex¬ 
hibits Nos. 9 and 10.) 
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By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 9 and ask you what 
that is a photograph of? A. That is a photograph of two 
parked vehicles on the north side of the road after the oil 
truck had been moved. 

Q. You mentioned there were four cars that were struck? 
A. Yes, sir. 

Q. Is that one of the four cars? A. Yes, sir. 

Q. Is that the position the car was in when you arrived 
after the oil truck was moved? A. Yes, sir. That was the 
position it was in. I took the picture after the oil truck 
had been moved. 

45 Mr. Denit. We object to any testimony about this 
car. This car is certainly not involved in this suit. 

The Court. What was the question? 

Mr. Schwartz. I asked him to identify the fourth car 
which was struck. 

The Court. What? 

Mr. Schwartz. The fourth car that was struck by this 
Standard Oil truck. 

The Court. It was all one accident, was it? 

Mr. Denit. Yes, sir. 

The Court. Well, I presume the purpose of that is to 
show how the accident occurred. For that purpose it will 
be admissible. 

Mr. Denit. I don’t think so, your Honor, because the 
accident had occurred when this fourth or third car was 
involved. The accident was a completed thing. 

Mr. Schwartz. The purpose is to show that after he struck 
the Barwell car he struck two other cars and, notwithstand¬ 
ing the fact that it struck altogether three cars the truck 
did not come to a stop until it had traveled a distance of 
124 feet. 

The Court. I guess that is admissible. The Court will 
overrule the objection. 


Mr. Schwartz. I offer in evidence this photograph, Plain¬ 
tiffs Exhibit No. 9. 

46 (Said Exhibit No. 9 was received in evidence.) 

By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 8 and ask you what 
that photograph indicates or shows? A. That is a photo¬ 
graph of the Barwell car and of the body of Mr. Barwell 
lying alongside it. 

Q. That was taken at the scene of the accident? A. Yes, 
sir. 

Mr. Denit. We object to that, certainly. It is admitted 
that this man was involved in a collision as a result of which 
he died, and this offer can have no purpose whatever. 

The Court. Not necessarily. 

Mr. Schwartz. It is not offered for any purpose like that, 
and the purpose is to have the witness describe that with 
reference to the position of the car. That is all I ask to 
have developed by it. 

The Court. I would rather the jury not see the picture. 

Mr. Schwartz. May I have the witness describe the pic¬ 
ture from the standpoint of the location of the car? 

The Court. Yes. 

By Mr. Schwartz: 

Q. That shows the position of the car with reference to 
the pole in what way ? A. The front end of the Bar- 

47 well car was headed against the pole about two feet 
back from the pole. The pole had been splintered 

and broken, and the front of the Barwell car was just 
slightly off its righthand side of the road more so than 
the rear side, sitting at an angle on the south side of the 
road. 

Q. Let us see what you mean by that. Can you come down 
here and indicate? You say it was off on the—you mean, it 
was headed this way (indicating on diagram) ? 


38 


The Court. The reporter can’t get “this way” very well. 
It won’t mean anything in the record by saying “this way”. 

Mr. Schwartz. No. 

Q. It was headed toward the pole, the telephone pole in 
a southwesterly direction? 

Mr. Denit. We object to the form of the question. 

The Court. I think it is better to let the witness state it. 

Mr. Schwartz. I agree with your Honor. 

The Court. He can go down there and show you. 

Mr. Schwartz. The photograph would have shown it bet¬ 
ter, but I can show it to my adversary and let the witness 
develop it. 

A. This is the pole (indicating). 

Q. Is that the pole or the other pole there? A. It was 
this pole, the electric—this is a telephone pole, is my recol¬ 
lection. The car was sitting at an agle like that (indicat¬ 
ing). 

48 Q. Will you mark with a pencil the position of the 
car? 

(The witness marked on diagram.) 

Q. Where is the front? 

(The witness marked on diagram.) 

Mr. Schwartz. Now, Plaintiff’s Exhibit No. 8 is not of¬ 
fered in evidence, if your Honor please, in view of that. 

The Court. All right. 

By Mr. Schwartz: 

Q. Now, I show you Plaintiff’s Exhibit No. 10 and ask 
you what that shows ? A. This is a photograph of the inter¬ 
section of the road where the accident occurred. 

Q. Is that photograph taken looking toward the inter¬ 
section? That would be looking east toward the intersec¬ 
tion? A. It was taken from that side looking toward La 
Plata. 

Q. That would be which side? A. That would be the 
east. 

Q. It shows the intersection looking eastward? A. That 
is right. 
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Q. It would be looking in the direction from which the 
Standard Oil truck had been coming? A. That is right. 

Q. The truck had been coming looking west? A. Yes, sir. 
Q. And this photograph was taken in this road 

49 looking east? A. Yes, sir, that is right. 

Mr. Schwartz. This is Plaintiff’s Exhibit No. 10 
and I offer it in evidence. Have you seen that, Mr. Denit? 
Mr. Denit. Yes. 

(Plaintiff’s Exhibit No. 10 was received in evidence.) 
(Said Exhibit No. 10 was examined by the jury.) 

Mr. Schwartz. Will you mark this photograph ? 

(A photograph was thereupon marked Plaintiff’s Exhibit 
No. 11.) 

Mr. Denit. (After examining plaintiff’s Exhibit No. 11:) 
No objection. 

By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 11, Officer Zum- 
brun, and ask you if that likewise was taken when the 
others were taken? A. That picture was taken before the 
Barwell car was moved. It was taken right after the acci¬ 
dent. 

Q. Does that also show the position of the Standard Oil 
truck? A. Yes, sir. 

Q. And that, likewise, was taken on Route 6 looking east 
toward the intersection? A. Likewise, yes. 

Q. In other words, standing back here it was taken of 
this intersection looking in that direction (indicat- 

50 ing) ? A. Yes, sir. 

Mr. Schwartz. I offer Plaintiff’s Exhibit No. 11 in 
evidence. 

(Said Exhibit No. 11 was received in evidence.) 

(The jury examined Plaintiff’s Exhibit No. 11.) 

By Mr. Schwartz: 

Q. What was the condition of the weather that day? A. 
It was cloudy with a light mist at the time of the accident. 
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Q. Can you describe the type of truck this Standard Oil 
truck was? A. It was a large tank truck. It was not a trailer 
type. It was a straight truck of large type. I don’t know 
the exact capacity of it. 

Q. Was it the type of tank truck with a cabin in front? 
A. It had a cabin over the engine. 

Q. The cabin was over the engine? A. Yes, sir; a flat 
front. 

Q. Do you know how high that truck’s cabin sits above 
the ground? A. No. I didn’t measure the distance. 

Q. Does it sit higher above the ground than an ordinary 
passenger car? A. Oh, yes, a lot higher than a passenger 
car. 

51 Q. Do you know whether Mr. Barwell had an over¬ 
coat that day? A. I can tell by referring to the pic¬ 
tures. (Examining photograph:) Yes, sir; he had an over¬ 
coat on. 

Q. Can you tell us whether it was cold? 

The Court. What was the question, Mr. Schwartz? 

Mr. Schwartz. Whether it was cold that day. 

A. I cannot recall exactly. I do know later it was very 
chilly that day on account of its raining harder. 

By the Court: 

Q. Was it raining when you went to the accident? A. 
Yes, sir. When I arrived there it was raining then. 

By Mr. Schwartz: 

Q. I understood you to say it was misting. A. That was 
the information I received in regard to the weather at the 
time of the accident. 

Q. Now, with reference to Route 6, is there any grade 
there? A. A slight grade from the east going into Iron¬ 
sides, which is at this end of the map, the east end of the 
map. 

Q. At this end of the map there is a grade (indicating) ? 
A. A down grade, slight. 
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Q. Does it taper out when it gets to the intersection? A. 
Just about the time it gets to the intersection or slightly 
beyond, it starts to go in a slight straightaway. 

52 Q. Back at this point, that is, east of the Durham 
Church Road on Route 6, is there an increase to this 
grade? A. Yes, sir. 

Q. The knoll or top of the hill? A. Yes, sir. 

Q. How far back does that set from the intersection? A. 
It is 350 feet from the knoll to the intersection. 

Q. Can anyone standing in the center of the road at the 
intersection, looking east toward that knoll, see any vehicle 
which is beyond the knoll? A. No, sir; they cannot see any¬ 
thing beyond the knoll. 

Q. In other words, if one stands at the center of the in¬ 
tersection and in the center of Route 6 they cannot see any 
vehicles until they have come up over the crest of the hill ? 
A. That is right. 

The Court. The Court will take a five-minute recess. 
(After a short recess the following proceedings were 
had:) 

By Mr. Schwartz: 

Q. Officer, directing your attention to the gravel shoul¬ 
ders on this road, will you describe the condition of those 
shoulders at the time of this accident? By that, I mean 
whether they were level with the macadam surface ? A. The 
macadam edges were broken, and at the intersection the 
gravel was over on the macadam farther than it was along 
the straightaway of the road. 

53 I mean, were the gravel shoulders level with the 
macadam surface of the road? A. No, sir. I said it 

was jagged, broken. 

Q. I understand that, but is it level with the side of the 
road? In other words, I mean is the shoulder on the road 
travelable at places? A. At places it was. At some places 
there was a drop from where the macadam did not join the 
gravel. There were broken places where there were little 
drops. 
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Q. You mean a bumpy road ? A. That is right, breaks. 

Q. Down here and here (indicating) w T hat was the condi¬ 
tion of the shoulders? Were they in good condition. A. I 
cannot recall. I cannot honestly say that. 

Q. This road, generally, was a winding road? A. It is a 
rather crooked road. 

The Court. That doesn’t show a crook at the point of 
the accident. 

Mr. Schwartz. Oh, no. 

By Mr. Schwartz: 

Q. This part of the road is fairly straight? A. Yes, sir. 

Q. I am speaking about the road, Route 6, east of Iron¬ 
sides toward La Plata. Is that a winding road? 

Mr. Denit. We object to that. That is immaterial. 
54 The Court. I don’t know what the purpose of it is. 

Mr. Schwartz. My adversary in his opening state¬ 
ment made a statement about this being the only first-rate 
highway through that section. 

The Court. What? 

Mr. Schwartz. My adversary made the statement in his 
opening statement that this was the only first-rate high¬ 
way in through that section, and I w’anted to show the na¬ 
ture of the highway, that it was a winding road and its 
condition rather bumpy. That was my only purpose in 
seeking to elicit that. 

The Court. You can sho\v whether it was bumpy at the 
point of the accident or near the point of the accident. 

Mr. Schwartz. That wras not my purpose. 

The Court. But to show that it was a winding road as 
far as a hundred feet away or a mile away would not be 
conclusive, in my opinion, sir. 

Mr. Schwrartz. Very well. I won’t press it, your Honor. 

By Mr. Schwartz: 

Q. Now% Officer Zumbrun, will you state w’hat the visi- 
bilitv of Route G is with reference to Durham Church Road? 

V 

The Court. What was it at that time. 
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By Mr. Schwartz: 

Q. Yes. We are speaking of the time of the accident. I 
don’t mean with reference to the weather, but I am speak¬ 
ing of visibility with reference to the ability to see 

55 Durham Church Road at different points along the 
road. A. When you come over the knoll, coming 

towards the intersection signs you can see that intersec¬ 
tion. 

The Court. Coming east or west? 

The Witness: Going west. 

By Mr. Schwartz: 

Q. When you get over the knoll, which is 350 feet from 

the intersection, can you see- 

(Mr. Denit rises.) 

The Court. That will be sustained. The witness will have 
to explain that. That is very important, anyway. 

A. I thought I made that clear. I said, as soon as you 
get over the knoll you can see that intersection very good. 

By Mr. Schwartz: 

Q. The knoll you refer to is which knoll? A. The knoll 
350 feet east of the intersection. 

Q. As one approaches closer to Durham Church Road 
does one have a better view of Durham Church Road? A. 
Yes. The closer you get to the intersection the better the 
view would be. 

Q. Now, going north of Durham Church Road, how far 
may one see a vehicle on his right or north side of the road 
on Route 6? A. Well, I have traveled that road in that sec¬ 
tion several times prior to this occasion. I had occa- 

56 sion to go back on that road on three different occa¬ 
sions and I do know you can pull up to the hard road 

and you can see both ways, and you can see the top of that 
knoll without getting your wheels on the macadam. 

Q. You can see the knoll here (indicating) without get¬ 
ting your wheels on the macadam? A. That is right. 
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Q. Can you also see the barn on the north side of Route 6 
from a point in back of the fence or near the fence; I am 
speaking of the barn here (indicating). A. I don’t under¬ 
stand your question. 

Q. A vehicle proceeding east on Durham Church Road— 
proceeding north on Durham Church Road, if it comes to a 
stop even with the picket fence, or about that point, can the 
driver of that car see the barn from that position on Route 
6? A. Well, the barn would come into your view before the 
knoll would because it is on that side of the road and would 
be closer to you. 

Q. And if a vehicle is at the barn on Route 6 and on its 
right or proper side of the road, would he have the same 
visibility of vehicles on Durham Road in that position and 
headed north? 

Mr. Denit. We object to that. 

The Court. That is a conclusion for the jury to determine. 
That is a matter for the jury to pass upon. It is per- 
57 fectly evident if the truck was right in front of the 
barn you could see the truck as well as the barn, if 
that is vrhat you mean. 

Mr. Schwartz. No. The barn sits back off the road. 

The Court. Not far from the road, evidently. I could 
not see when you explained it to the jury, but it doesn’t 
seem to be far from the road to me, from here. 

Mr. Schwartz. I don’t know the exact distance it is, but 
that can be easily determined. 

The Court. How far back from the road is it? In any 
event, the Court thinks that is a conclusion for the jury to 
draw. 

Mr. Schwartz. I think, if your Honor please, it might 
be proper for him to state, if he knows, and if he has been 
over the road, the opportunity of visibility. 

The Court. He can state the visibility in so far as the 
barn is concerned, but he doesn’t know any more about the 
visibility so far as the truck is concerned than the jury 
does. 
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By Mr. Schwartz: 

Q. Have you traveled on this road, Officer? A. Yes, sir. 

Q. If you are in a position opposite the barn, on the right 
side of Route 6, on the proper or north side of Route 6, 
opposite the bam- 

The Court, (interposing) The north side in the 

58 middle of the road. 

Mr. Schwartz. Yes. 

Q. The north side in the middle of Route 6, are you able, 
or is anyone standing in that position able—or are you able 
to see an automobile which would be standing on Durham 
Church Road on a line with the picket fence? A. I don’t 
know where that picket fence is. I don’t know what its 
relation is to the edge of the road. 

Q. I will put it this way: Are you able to see an auto¬ 
mobile which is standing with the front at the edge of the 
gravel road as you approach it? A. What do you mean by 
the edge of the gravel road? 

Q. The edge of the shoulder. 

The Court. The edge of the shoulder on Route 6 is what 
he means. 

By Mr. Schwartz: 

Q. Yes; there is a gravel shoulder across here (indicat¬ 
ing); isn’t that so? A. Adjoining the macadam road; is 
that what you mean? 

Q. Yes. A. Yes. You can easily see it. 

Q. From that same position is it possible to see some 
distance south on Durham Church Road? A. You could 
see a short distance; not far south. 

Q. But you could see some distance? A. You could 

59 see the corner, the lower edge, the west edge. 

Q. That is what I am speaking of. 

Did you obtain the names of any witnesses to this acci¬ 
dent? A. Yes, sir. 

Q. What names did you obtain? A. Charles W. Miller at 
Ironsides, Maryland. He operates the post office and a 
small store there. 
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Q. He is the postmaster at the town of Ironsides? A. Yes, 
sir. 

Q. How’ many persons were riding in the Standard Oil 
truck? A. There were two. 

Q. And do you know their names? A. The operator was 
Earl P. Gates of Waldorf, Maryland. There was a colored 
hoy, but I don’t have his name—(examining file) George 
Bowman of La Plata, Maryland. 

By the Court: 

Q. The other two cars that were struck after the accident 
happened, were they in motion or were they being used or 
simply parked along the road. Do you know? A. The in¬ 
formation I received was that they were parked. 

Q. Nobody in them? A. No, sir. 

By Mr. Schwartz: 

Q. Do you know whether they had been parked on 
60 the road or not? A. They were parked off the road. 

By the Court: 

Q. On the north or the south side? A. The north side, 
and one car had been there for quite some time. 

Mr. Denit. 'What did you say? 

The Witness. One car had been parked for quite some 
time. 

Bv Mr. Schwartz: 

Q. You mean by that several days or weeks? A. Oh, a 
matter of weeks or months. 

Mr. Schwartz. Your witness. 

Cross Examination 
By Mr. Denit: 

Q. That car that had been parked for a matter of weeks 
or months was a wreck, wasn’t it? A. I think it was 'wrecked. 
The tires were off of it; several tires missing. 
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Q. And it was apparently abandoned? A. Apparently, 
yes, sir. 

Q. The other car was how far away from the post office? 
A. I couldn’t tell you that because the only time I saw it 
was when it was wrecked, and then it was under the truck, 
but by the tracks it had been drug a piece, a ways. 

Q. Did you notice a pile of timbers there? A. If I 

61 may have the photograph I can tell you. No, I don’t 
recall any timbers there. (Examining photograph:) 

It appears there was a large sign in that vicinity that had 
been knocked down. 

Q. You don’t remember a large log or some timbers 
there? A. There are some timbers laying there, not a pile 
there. There are several logs around the vicinity. 

Q. With reference to these two automobiles you have 
identified on the north side of Route 6, where was that pile 
of lumber or timber? A. It would be farther west. 

Q. Between the two automobiles? A. According to my 
photograph it was between the two on this one. 

Q. Now, Officer, I understand you have been over Route 6 
a number of times? A. Yes, sir. 

Q. Is that what is known as a smooth surfaced road? A. 
We call it a hard, surfaced road. I wouldn’t know about 
the smooth surface. It is a tarred type of macadam. 

Q. Would you call it a hard smooth surfaced road in 
Maryland? A. No. 

Mr. Schwartz. I object to what he calls it in Maryland. 
The Court. What do you mean by smooth surface? 

62 Mr. Denit. I am using the language of the statute, 
your Honor. 

The Court. I see. 

A. I couldn’t say it was a primary road. 

Q. I didn’t ask you that. A. I don’t know what you mean 
by your question. 

Q. Was it a paved road? A. Yes, sir. It is a hard sur¬ 
face road. 
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Q. Is the Durham Church Road an unpaved road? A. A 
gravel road, unpaved. 

Q. You told us that you could see an automobile in the 
Durham Church Road apparently headed north when you 
were 350 feet away from the intersection? A. As soon as 
you come over the knoll you can see the intersection. 

Q. When did you ever see an automobile coming out of 
Durham Church Road when you were that distance away 
from it? A. Well, you can see the intersection. You could 
see a car if it was sitting there. 

Q. Did you ever see a car sitting there? A. I don’t re¬ 
call. 

Q. Do you ever recall seeing a car attempting to cross 
Durham Church Road in front of traffic on Route 6? 

Mr. Schwartz. I cannot see the materiality of that. 

The Court. This is cross-examination. 

63 A. No, I cannot say that I ever saw one pull out in 
front of an automobile. 

The Court. The Court understands you to say that from 
a point south of the improved road on the Durham Church 
Road you can see a car approaching from the top of the 
knoll on the main highway? 

The Witness. If I remember correctly, I said you could 
pull up to the edge of the road and you could see if any¬ 
thing was coming from over the top of that knoll. 

The Court. 350 feet away? 

The Witness. That is right. 

The Court. Proceed. 

By Mr. Denit: 

Q. You told us you could see from the top of the knoll 
down to the intersection of Durham Church Road, but you 
are not able to tell us when you ever saw an automobile in 
Durham Church Road proceeding north; is that correct? 
A. T cannot say I ever met one there, no, sir. 

Q. Do you use the motorcycle or an automobile? A. I 
have never traveled that road except in an automobile. 


x 
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Q. Did you ever sit in your automobile at Durham Church 
Road where it intersects with Route 6 at the northeast cor¬ 
ner of Durham Church Road? A. Yes, sir. I had the 

64 occasion—I had business back on that road and I 
made three particular trips to see a man, and every 

time I came out there, which was just shortly before this 
accident happened, I do know you could see—you could pull 
up there and before getting your wheels on the hard road 
you could see the top of that knoll. 

Q. Is there a fence in that area at the northeast corner 
of Durham Church Road? A. There is a slight embank¬ 
ment there and I believe there is a little fence there on the 
corner. 

Q. What do you call a little fence? A. A small fence. 

Q. How high? A. Oh, probably two feet. 

Q. How high would you call a slight embankment? A. 
Probably 4 to 6 feet. 

Q. Is it your testimony that the embankment there at the 
northeast corner of Durham Church Road and Route 6 is 
4 1 /*> feet high? A. Sir? 

Q. Let me ask you the question again: What is your esti¬ 
mate of the height of the embankment at the northeast 
corner of Durham Church Road and Route 6? A. It has 
only a gradual slope. It starts and comes back, and I don’t 
think the highest part of the bank is 6 feet. 

Q. How about the height of the fence above the 

65 bank? A. That bank, I don’t believe it is that high. 

Q. Did you make an investigation when you went 
there to see how high it was? A. I have that in the photo¬ 
graph. I couldn’t say exactly. 

Q. What is your estimate of the height? A It is a slop¬ 
ing grade, pretty sloping, and the height of that grade— 
the highest part of the grade- 

By the Court: 

Q. (interposing) Where is that on this photograph? A. 
That corner there, that particular corner (indicating). You 
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see that house there? That is the grade they are talking 
about. 

Q. Is this the south side? A. That is the south side and 
this is the grade in question (indicating). 

Q. This is east? (Indicating.) A. That is east, yes, sir. 

The Court. Thank you. Proceed. 

By Mr. Denit: 

Q. In addition to the bank and fence are there any physi¬ 
cal structures at that corner? A. There is a little building, 
cottage or home there in that corner lot. 

Q. And also a barn? A. If there is, it is on that 
66 side of the house (indicating). You see the house 
before the barn from the south side. 

Q. Are there any trees? A. Yes, there are some trees. 

Q. Any shrubs? A. I can’t recall about any shrubbery. 

Q. Did you notice any vegetation at all on the bank when 
you were there that day? 

Mr. Schwartz. What part of the bank; behind the fence 
or in front of the fence? 

By Mr. Denit: 

Q. How about the bank leading down to the road? A. I 
don’t recall. At that time of the year most of it would be 
dead, I imagine. There may have been a few weeds. 

Q. I will show you what has been marked for identifica¬ 
tion, Defendant’s Exhibit No. 1. I will ask you whether or 
not- 

Mr. Schwartz, (interposing) When was that photograph 
taken? 

Mr. Denit. This photograph was identified at pre-trial. 

Mr. Schwartz. That doesn’t make any difference. When 
was it taken? 

Mr. Denit. I couldn’t tell you. 

The Court. As I understand it, the understanding of 
counsel for the defendant is that that is a photograph that 
was agreed upon at pre-trial. I don’t know whether it was 
or not. 
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Mr. Denit. That is correct, your Honor. The order 

67 shows that. 

Mr. Schwartz. I think when a witness is shown a 
photograph and asked to state something about vegetation, 
in fairness to the witness it should be stated to him when 
the photograph was taken, whether taken in the summer 
or in the middle of the winter. 

The Court. That is perfectly all right. 

Mr. Denit. I will reframe my question: 

Q. Having looked at that photograph, Mr. Zumbrun, are 
you able to tell us whether or not there was any vegetation 
at that intersection on the bank on the day you went there? 

Mr. Schwartz. Now, just a moment. 

The Court. Do you know when this photograph was 
taken ? 

Mr. Denit. Approximately a week after the accident. 

The Court. Is that satisfactory? 

Mr. Schwartz. If Mr. Denit says so. I don’t know whether 
he is asking whether there was any vegetation on the side 
of the slope leading to the road or behind the fence in the 
private property. 

Mr. Denit. On the side of the slope leading from the road 
used by the public to travel up to the private property. 

Mr. Schwartz. Yes, sir. 

A. There is a growth of something there; weeds or a 
bush of some kind. 

68 By Mr. Denit: 

Q. Did you notice that there when you were in that vicin¬ 
ity on October 29th, was it? 

The Court. The 28th. 

A. The 28th. If it was a week later, I suppose it was 
there then. 

By Mr. Denit: 

Q. Now, will you be good enough, please, sir, to take a 
pencil and on that photograph indicate the position of the 
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automobile you were in when you spoke of seeing up to the 
top of the knoll on Route 6? A. That is very easy. You 
can see the macadam shoulder. It would be very easy to 
sit in a car at this place here and you could very easily 
see the top of the knoll. You could see the top of the knoll 
from there (indicating). 

Q. If it is easy, will you do it; put the position of your 
car? A. I don’t have a car. 

Q. Mark on there what would be a car. A. You can see 
the traffic up there because that is—if you stop an easy dis¬ 
tance from the edge of the road. You can see it easy from 
the edge of the road. 

Q. Would you mind locating your car there where you 
would be able to see 350 feet up to the knoll on Route 6? 

A. You could see it from any point when the driver 
69 w’as at this point on the road. (Indicating.) 

Q. The driver could see it when slightly past- 

A. (interposing) And he would not have to even have the 
wheels on the road to see the knoll. 

Q. That means that part of his car would be projecting 
into Route 6? A. No, sir. I didn’t say that. I say, accord¬ 
ing to this photograph, I don’t have to have the wheels on 
this road to be able to see that road, up the road. 

Q. And by “road” you mean Route 6? A. Yes, sir. 

Q. And by “wheels” you mean the front wheels? A. 
Yes, sir. 

Q. You indicated to us that you found an abrasion in 
Route 6 which was about a foot and a half north of the 
center of Route 6; is that correct? A. I think I testified 
about a foot and eight inches. 

Q. Now, did you locate that abrasion with respect to the 
center of Durham Church Road? A. No, I didn’t. I can’t 
recall that. I wouldn’t say in regard to Durham Church 
Road. 

Q. Could you say whether it was approximately in the 
middle of Durham Church Road? A. I would say it vras 
pretty close to that. 
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Q. Was it more to the right or to the left? A. I 

70 would say more to the right of Durham Church Road 
because the road is not exactly a right angle. It is 

on a slight angle. I would say slightly near the center of 
the road and slightly over to the right. 

Q. Did you measure the width of the Baxwell car? A. No, 
sir, I did not. 

Q. I understood you to say when you saw the Barwell car 
the first time it was headed north on Route 6; is that right? 
A. No. I was confused. I was thinking the road ran north 
and south. 

Q. You made a report of your investigation, did you not? 
A. I have a copy of it here. 

Q. Would you mind referring to your report? 

(The witness examined said report.) 

Q. After referring to your report, can you tell us in 
which direction the Barwell car was headed? A. Here is 
the diagram. You can see the original. I have it drawn 
here. 

Q. Did you say in that report how it was headed? 

Mr. Schwartz. The report will speak for itself. 

A. Car No. 1 was headed west and car No. 2 was headed 
north; 1 being the Standard Oil truck and 2 being the Bar- 
well car. That was at the time of the accident. 

Q. You mean at the time they came together? A. At the 
time of the collision, yes, sir. 

Q. Do you mean when you told us with reference 

71 to the direction in which the Barwell car was headed 
you were referring to the time of the accident or the 

time you first saw the Barwell car? A. No; at the time the 
accident happened; at the time of the impact . 

Q. When you first saw the Barwell car in which direction 
was it headed? A. It was headed toward Riverside; that 
would be west. 

Q. Was the Barwell car in any way pinned against the 
telephone pole or pinned to the telephone pole? A. It was 
back slightly from the pole. 
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Q. With reference to the physical evidence of damage to 
the Barwell car, could you tell whether the Barwell car 
indicated that it had come in contact with the telegraph 
pole? A. The front of the car—I didn’t see the car; this is 
my theory—the front of the car hit the telephone pole. 

Q. The front of the car? A. I would say the front hit the 
telephone pole. 

Q. And not any part of the rear of the car? A. I couldn’t 
say, because I don’t know anything about it. That is my 
deduction. 

Q. You arrived at the scene approximately how long 
after the accident was reported? A. We were notified of 
the accident at 11:10 and I arrived at the scene 
at 11:35. 

72 Q. Where were you? Were you in the vicinity of 
the accident? A. Somewhere in the vicinity between 

Waldorf and La Plata. 

Q. You were notified by Radio? A. By radio. 

Q. How far did you travel between the time you were 
notified and the time you arrived at the accident? A. That 
is a hard thing to remember. It took me 25 minutes to get 
there, and it is ten miles from Ironsides to LaPlata. I 
was probably somewhere near Waldorf when I got the call; 
somewhere in that vicinity. 

Q. During that time were you using your windshield 
wipers on your car? A. If I remember correctly, when I 
got to the scene it was raining. 

Q. And it was raining at the time you got the notice? 
A. Yes, sir. 

Q. Did you report the condition of the highway at Iron¬ 
sides when you got there? Did you make a report as to 
the condition of the highway? A. I have on my report that 
the weather condition was cloudy and it says further a light 
mist. That was at the time of the accident. 

Q. What report did you make with respect to Route 

73 6, as to whether it was wet or dry? A. Wet. 
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Q. Did you examine the condition of Route 6 to see 
whether there were any defects in it at the scene of the 
accident? A. What do you mean? 

Q. Any holes or breaks in the road. A. I don’t think 
there were any in the center of the road or shoulder—a 
bad road all the way over. The shoulders are jagged on 
it; irregular shoulders on the macadam part. 

Mr. Schwartz. Just a minute. You say irregular shoul¬ 
ders on the macadam part. 

The Witness. Jagged, broken. 

Mr. Schwartz. On the macadam part? 

The Witness. Yes, sir. 

By Mr. Denit: 

Q. Did you make a report as to the condition of the high¬ 
way? A. Who to? 

Q. Your superior, as State Trooper? A. I don’t see what 
I had to do with the condition of the road. The Sergeant 
was on the scene with me at the time. 

Q. Did you report, Officer, that there were any defects in 
that highway? A. It is in my report the condition of the 
highway, road condition; no defects. 

74 Mr. Denit. That is all. 

Redirect Examination 

By Mr. Schwartz: 

Q. Did you also in your report make reference to the 
position of the Standard Oil truck on the road; its position 
on the road, as to whether it was on its right side of the 
road or to the left of the center of the road? A. I state 
apparently it was on the wrong side of the road in my re¬ 
port. 

Mr. Denit. I object and move to strike the answer. 

The Court. The objection is sustained. 
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By Mr. Schwartz: 

Q. What do you mean by “no defects” in your report, 
Officer? A. No defects in the driving part of the road, in 
the center; I mean, like any holes or anything like that. 

Q. Nothing in the condition of the road which you ob¬ 
served as a defect? A. No defects in the road means there 
were no broken up parts in the road. 

Q. Like deep ruts? A. That is right; like the road was 
not under construction or repair. 

Q. As I understand it, all along the edge of the 

75 macadam surface is jagged and broken? A. Yes, sir. 

Q. You were asked about the directions of the cars. 
In your report you say, “Car No. 2,” which is the Barwell 
car that was struck; is that right? A. Yes, sir. 

Q. Was going north. That part of your report refers to 
the direction it was going at the time of the collision? A. 
That is right. 

Q. That was taken from information obtained by you? 
A. That is right. 

Q. When you spoke of the car facing—as you described 
it, headed in toward that electric pole, that was the position 
of the car after you got there, and the accident had already 
occurred? A. That is correct. 

• ••••••••• 

76 Charles W. Miller 

Direct Examination 
By Mr. Schwartz: 

Q. Mr. Miller, will you state your full name? A. 

77 Charles W. Miller. 

Q. Where do you live? A. Ironsides, Charles 
County, Maryland. 

Q. How long have you lived in the town of Ironsides? 
A. Oh, I have lived there pretty nearly all my life. 
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Q. You are the postmaster there? A. The postmaster 
and merchant. 

Q. You have a store also at Ironsides in which the post 
office is located? A. Yes, sir. 

Q. Did you know Mr. Barwell or have you met him ? A. 
I don’t, no, sir. 

Q. On October 28,1942, did you witness an accident ? A. 
I did, yes, sir. 

Q. Do you remember the condition of the weather that 
day? A. Whether it was a cloudy day? Oh, it was raining 
at the time when the accident occurred. 

Q. Had it been raining? A. It had been raining some, 
yes, sir. 

Juror Rann. You mean, 1943? 

Mr. Schwartz. Yes. 

Q. October 28, 1943. A. Yes, sir, October 28, 1943. 

Q. Did you have occasion on that day to see the Barwell 
car, or a car in which" Mr. Barwell was riding? A. 
78 Yes, sir, I did. 

Q. Where were you at that time? A. I was stand¬ 
ing in the post office facing the window, looking through the 
south window at the road that comes straight up. 

The Court. Locate the post office on that map. 

Mr. Schwartz. Yes. 

Q. Is this the post office, here (indicating) ? A. That is 
the post office, yes, sir. 

Q. You were in the post office looking through the south 
window? A. Yes, sir. 

Q. When you were looking through the south window, 
what did you observe? A. WTiy, I saw a car driving up, 
and I thought it was my son-in-law. I noticed he was wear¬ 
ing a white felt hat with black band on it, and I thought it 
was my son-in-law, and I observed out the window that he 
was coming up the south road, and he stopped the car and 
brought it down to a complete stop. 

Bv the Court: 

Q. You say he did stop? A. He did stop, yes, sir. 
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By Mr. Schwartz: 

Q. You say he approached Route No. 6? A. That is 
right; coming out of Durham Church Road. 

79 Q. You saw him make a complete stop? A. Make 
a complete stop, yes, sir. 

Q. Then, what did you observe? A. Why, the window to 
the east; I looked in through the window in the east. I 
thought it was my son-in-law when he stopped there. He 
always drove across Route 6 and stopped on the opposite 
side, and I looked that way to see if he was going to stop, 
and as I did the truck struck it. Just as I turned my eyes 
to the left it struck more or less then. 

Q. Did you see the truck strike it? A. Just about the 
time I looked through there and just as I turned to the left 
he struck. 

Q. Did you actually see it? A. Just about saw it. It 
was a red truck, and the car w T ent on across the road. You 
could see across Route 6 to the lefthand side, and this truck 
got about—on down the road for maybe ten or fifteen yards 
and pulled or jumped out of the road to the right and ran 
probably 30 or 40 yards and went over in a big ditch. You 
probably have it on the map there. 

Q. What is that? 

The Court. He said you probably have it on the map 
there. 

By Mr. Schwartz: 

Q. When you say Mr. Barwell brought the car to a com¬ 
plete stop, how long did he stay stopped before he started 
to go forward? A. Not very long; probably a half 

80 a minute, and then he started over slowly and he was 
pretty nearly across Route 6 when the truck struck 

him. 

Q. He started across slowly? A. Slowly, yes, sir. 

Q. About how slowly did he start? A. I don’t know. 

Q. If you cannot estimate it in miles an hour, was it about 
the speed of a walk? A. Well, about the speed of a walk. 
That would be stepping awfully fast. 



59 


Q. How far had he gotten before he passed out of your 
view? A. I wouldn’t say; maybe 10 or 15 yards—10 yards, 
probably, across the road. He had just gotten—don’t you 
have that on your map? Isn’t it indicated there? 

Q. I don’t know. A. He was just about the north side 
of that black road when the truck struck him. 

Q. The truck struck him at the north side— A. (inter¬ 
posing) He just about passed over the black part of the 
road, so far as the black extends on the road; you know, in 
other words. I don’t know how wide the road is. 

Q. Did you see the truck before the collision occurred? 
A. No, sir, I didn’t see the truck. 

81 Q. After the collision occurred where did the truck 
go? A. Where did it go? 

Q. Yes, the Standard Oil truck. A. It kept on up Route 
6 for about, I would say, maybe 12 or 15 yards, and pulled 
out to the right or else lost control of it, and then it struck 
two cars parked on the right side of the road there. It 
struck one and turned it over and kind of shoved it side¬ 
ways, and the entire front was completely demolished and 
shove it into the ditch and the front wheels jumped out of 
the ditch and the rear wheels got in the ditch and couldn’t 
get out. 

Q. The car that he shoved into the ditch: Do you know 
where that had been parked before he struck it? A. Oh, I 
think it was parked there. Both cars were parked there 
before he struck? 

Q. Where was it parked? A. It was parked on the right- 
hand side of Route 6 going west, just off the road there. 

Q. Were they off the road? A. Off the State highway, 
yes, sir. 

Q. Where were they with reference to the gas pumps? 
A. One was below the gas pumps just a few feet or a few 
yards below the gas pump. 

Q. By below the gas pump, you mean they were 

82 west of the gas pump? A. W T est of the gas pumps, 
yes, sir. 
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Q. How far was the car that was crushed by the truck, 
pushed from where it was standing parked until it finally 
came to a stop under the wheels of the truck? A. Some¬ 
where between ten and fifteen yards. Not less than ten 
yards and not over fifteen. 

The Court: Do you drive a car yourself? 

A. No, sir. 

The Court: Are you able to estimate the speed of the 
truck? A. I w'ouldn’t like to try to estimate it. I don’t 
know' how fast it would going. I know he passed tw*o win¬ 
dow's with terrific speed. I noticed after he struck the car 
he was going at a terrific speed then; probably fifty miles an 
hour. 

Mr. Denit: What is that? 

A. He w'as going at an aw'ful rate of speed after he struck 
the car, after he passed the two front windows. 

Mr. Denit: After the collision? 

A. After the collision, yes, sir. 

By Schwartz: 

Q. Now, this is plaintiff’s Exhibit No. 4. Does that show 
the car that crushed under the wheels of the Standard Oil 
truck, after the Standard Oil truck had come to a 
83 stop ? A. That is the one, yes, sir. 

Q. Directing your attention to the plat; is this 
gravel along in here around this grass plot and in front of 
the post office? Is that gravel? A. Right in front of the 
post office? 

Q. Yes. A. It is gravel there, yes, sir. 

Q. Durham Church Road is a gravel road, too? A. It is 
a gravel road, yes, sir. 

Q. Did you observe any marks immediately after the col¬ 
lision occurred? A. What do you mean; marks in the 
road? 

Q. In the road. A. I saw some there, yes, sir. 

Q. What marks did you observe in the road? A. Why, 
just enough—it looked like, you know', it had kind of cut 
the surface of the road a little bit. 
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Q. There were places on the surface of the road that had 
been cut— 

Mr. Denit (Interposing): Wait a minute. I object to the 
form of the question. Mr. Schwartz continually repeats 
what the witness has said and it seems he is doing it edi¬ 
torially. 

Mr. Schwartz: I didn’t mean to. 

The Court: That may be. 

Mr. Schwartz: If I did, I am sorry. 

84 The Court: The Court doesn’t mean to criticize 
you, but when the witness is on the stand it is not 

permissible to emphasize the witness’ testimony by repeat¬ 
ing it. 

Mr. Schwartz: I realize that, and I should not have done 
it. 

The Court: That is a cardinal rule of error. 

Mr. Schwartz: Your Honor is absolutely right. 

By Mr. Schwartz: 

Q. Describe more fully that mark in the road you ob¬ 
served? A. Why, I don’t know, Mr. Schwartz. I couldn’t— 
I didn’t pay any particular attention to it. I don’t know 
whether the marks were made on the surface of the road— 
in fact whether by the Barwell car or the Standard Oil 
truck. It must have been Mr. Barwell’s car. 

(At this point a recess was taken until 1:45 o’clock, p.m., 
at which time the following proceedings were had:) 

85 Mr. Schwartz: May it please your Honor, for the 
record I want to state this fact: I understand Mr. 

Dcnit withdrew his objection to the admission in evidence 
of plaintiff’s Exhibits 1 and 2, the two plats; that his objec¬ 
tion having been previously made that there was no show¬ 
ing that the condition at the time the plats were drawn was 
the same as at the date of the accident. He has now with¬ 
drawn his objection. 

The Court: I didn’t know that there was any objection. 
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Mr. Denit: I said so far as the engineering reproduction 
of the engineering notes was concerned I had no objection 
to the plat. 

The Court: All right. 

Mr. Schwartz: You may inquire. 

Cross Examination 
By Mr. Denit: 

Q. Mr. Miller, are you sure that it had stopped raining 
when this collision occurred? A. Yes, sir. 

Q. You are positive of that? A. I am positive, yes sir. 
It was not raining at that time. 

Q. It was not misting at the time? A. Well, I don’t think 
so, no. I would say it was not raining. It was not raining 
at that time; not there, but it could have been raining at 
some place else. 

86 Q. We are not interested in whether it was raining 
elsewhere; only in this area? A. I should say so. 

Q. Do you remember giving a statement about this mat¬ 
ter on October 29,1943 ? A. A statement to who ? 

Q. To Mr. H. P. King. A. Is that the insurance man? 

Q. I don’t know who he was. A. Some insurance man 
came there and wrote up something. I don’t know whether 
his name was King or not. 

Q. In October, 1943 ? A. Some time after the accident. 

Q. On the very day of it? A. I don’t think it was the 
very day. It was several days after. I don’t remember 
the particular date. 

Q. W^ould you look at the four sheets of paper I am show¬ 
ing you, now, and tell me whether the signature at the bot¬ 
tom of each of those sheets is your signature? A. (Exam¬ 
ining paper) That is right. Yes, indeed. That is right. 

Q. Now, would you look at the paper and read it and tell 
us why you gave that statement? A. I didn’t read it at the 
time. He read it over to me. I couldn’t see. I told him 
about the truck. It was right on here. He read it 

87 over to me. 'He read it over to me. 
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Q. Did you look at this? A. Yes, I looked at it. I think 
that is about the way it happened, yes, sir. 

Q. Didn’t you tell Mr. King it was misting rain? A. 
At the time? No, I didn’t tell him that. I don’t recall tell¬ 
ing him it was misting rain. It was not raining at that 
time. I told lots of others about not saying it was raining 
and it was not raining at that time. 

Q. Did you tell him the road was wet? A. I don’t re¬ 
member telling him any thing about the road being wet. 

Q. Well, was the road wet? A. I really don’t know if it 
was. I don’t know whether it was wet. I didn’t go outside 
to see but it had been raining some but was not raining at 
that time. 

Q. At some time or other you did go outside, Mr. Miller, 
didn’t you? A. What do you mean? Of course, I did. I 
didn’t go out and examine to see whether the road was wet 
or not. It might have been. There was a light shower be¬ 
fore, but it had stopped at that time. 

Q. Immediately after the accident occurred you went out 
of the store, didn’t you? A. I don’t think I did. I went 
to the door but I didn’t observe about the road, 
88 whether it was wet or not. I was not interested in 
finding out. I wouldn’t say whether it was wet or 

not. 

Q. Did you go over to Mr. Barwell’s car? A. I did, yes, 
sir. 

Q. You had to go out to go to his car? A. I did go. I 
didn’t notice whether the road was wet. It had been rain¬ 
ing some, yes, but I don’t know how wet the roads were. 
I didn’t notice particularly. It might have been damp or 
something of the kind. 

Q. But you did later go out to see the Barwell car? A. 
I did, yes sir. 

Q. Did you notice what part was damaged? A. Yes, sir. 

Q. What part? A. The front part. The engine seemed 
to be smashed up. 

Q. Did you examine the truck? A. No, sir, I didn’t. 
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Q. Didn’t you tell Mr. King on that day in this statement, 
“I didn’t examine the truck but I did notice the other car 
was damaged.” A. Yes, sir, I did tell him that, and I know 
that Mr. Barwell’s car was smashed up in front but I didn’t 
walk over to the truck. I didn’t go nowhere near the truck. 
I don’t know whether there was any damage to the truck 
or not. 

89 Q. Now, look at plaintiff’s Exhibit No. 10, please, 
sir. A. (Examining photograph) Yes, sir. 

Q. Point out to his Honor and the ladies and gentlemen 
of the jury your post office and store there? A. Just on 
that side. The post office is on that side. The post office 
is right there (indicating). 

The Court: All right, sir. 

By Mr. Denit: 

Q. It is immediately behind the gas pumps? A. Not be¬ 
hind the gas pumps, no, sir. The gas pumps are off to the 
side of the store. 

Q. Is your frame building there, located in that photo¬ 
graph, behind the gas pumps? A. No, sir. The gas pumps 
are off to the side. 

Q. You have to pass the gas pumps before you get to the 
store? A. You have to pass the gas pumps going east, the 
opposite direction from where the truck was coming. This 
truck was coming west. These gas pumps are west of the 
post office. 

Q. And the pump part of the building has a window on 
the righthand side as you look at the photograph, and a 
door to the left of that window; is that correct? A. That 
is right. These two windows are facing south and so is 
this door (indicating). 

Q. There were two windows on the front? A. Two 

90 windows on the front, yes, sir. 

Q. Come down here and point out to the jury 
which windows you were looking through when you saw 
the Barwell car coming down the Durham Church Road. A. 
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Yes, sir (going to blackboard). I was looking out of this 
window on that side of the store, there, on the east side. 
This is west, this way. This faces south, and I was look¬ 
ing out the east window and the Durham Church Road 
comes straight up to that. In fact it jutts a little bit. He 
couldn’t come right across. You can see about sixty yards 
down the road where this car was coming (indicating on 
diagram). 

Q. Mr. Miller, let us assume that your store is facing out 
toward the clock in the court room. A. Yes, sir. 

Q. Would the window you looked out be on the lefthand 
side of the store? A. The window I looked out was on the 
lefthand side of the store facing out, yes, sir. 

Q. Facing south? A. Facing south, yes, sir. 

Q. That would be one of the front windows in the store? 
A. That is right. 

Q. In additf jh to the two front windows in the store, did 
the store have a window on the east side or the left side of 
the store? A. It has two on the left side, or east 
91 side. 

Q. Are there any counters in the store? A. To 
obstruct the view from that direction. 

Q. No. A. Yes, there are counters in the store; yes, sir— 
one counter in the store. 

Q. Is there a counter on the east side? A. No, sir, 
no counter on the east side; just over on the right hand 
side. 

Q. Was there any merchandise kept on the east side of 
the store? A. No, sir. 

Q. Was there anything located on the east side of the 
store excepting the floor itself? A. It was only the floor 
at this time. Afterwards, I put a stove up in there. Since 
the wreck there has been a big stove there and a stove pipe 
that cuts the view to the left, but then before that— 

Q. (interposing) I didn’t ask you about cutting the view. 
I asked you if there was anything on the floor there. A. 
Nothing on the floor on the lefthand side. 
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Q. When did you erect the stove ? A. I erected the stove 
sometime in January, 1944. 

Q. You had no stove there in October? A. Oh, not until 
after Christmas; in January, 1944, before I put that 

92 store there. 

Q. Then the stove was put up in January 1944? 
A. In January, 1944, yes, sir. 

Q. Now, tell us if you were standing immediately in front 
of the window—immediately behind the window after you 
looked out and watched the Barwell car? A. I -was stand¬ 
ing in the postoffice. As you know it is in the rear end of 
the building and I was standing—say this arm is the post- 
office, the Barwell car was coming up the road from the 
south to go north. Take that door (indicating) to be north, 
for instance; I was standing over, like over the counter and 
I could see down the road sixty yards. I saw the Barwell 
car, yes: I thought it was my son-in-law and he had on a 
white felt hat with a black band, which he wears when he 
goes fishing and ducking, and he brought the car to a stand¬ 
still ; and as a rule he drives over to No. 6 road and stops. 

Q. You are speaking of your son-in-law. A. And then 
he comes in this way and I watched him; I turned my eyes 
to the left to see if he was going to stop at the store, and 
as soon as I switched my eyes to the left then the truck hit 
the car (illustrating). 

Q. Is your store located to the east or west, or directly 
in line with Durham Church Road? A. The store faces 
right down the Durham Parish Road; comes up and goes a 
little crossways, but you could see through the win- 

93 dow from where I was standing, I would say, 60 or 
70 yards. 

Q. How far away from x the intersection of Route 6 on 
Durham Church Road was the Barwell car when you first 
saw it? A. Oh, when I first saw it he was about 60 yards 
down the road. 

Q. You followed him with your eyes all the way up? A. 
followed him with my eyes all the way up. 
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Q. Would you be able to tell us how long it took him to 
come down about 60 yards distance on that road? A. Oh, 

I don’t know. I w’ould say, probably, a minute or something 
like that he was coming up there. He kind of seemed to 
slow the car down when I was looking—you know, a car 
beginning to slow* down. I noticed he brought it down to 
a standstill easily, you know, and I kept my eyes on him as 
I thought it was my son-in-law, until somebody came up 
and identified him and took something out of the car. He 
was wearing an overcoat and a hat. I knew it was a dif¬ 
ferent car and I said I believe that is Doug, and he said, 
Oh, no, that is not Doug. That is not Doug’s car, and I 
said he might be driving somebody else’s car. He had a 
package addressed to Mr. Sheppard in Washington, and 
my son-in-law had an aunt here by the name of Sheppard, 
but I was convinced when he came up that it must be Doug 
until they took something out of his pocket to identify him 
and then they later laid him on his hat hung over 
94 his face and his face was turning black. I was mighty 
glad to know that it was not my son-in-law. 

Q. When you noticed the Barwell car actually come to 
a stop at on Durham Church Road can you locate it with 
respect to whether he was at the shoulder of Route 6 or 
was he behind the shoulder or was he back behind the bank? 
A. I can see from here where you pointing. He was back 
a little bit. When he stopped I imagine he was five or six 
yards from the main highway, Route 6. 

Q. Would you say 15 to 18 feet? A. Well, I would say, 
sure, at least four or five yards back there. There was a 
corner to the right. I don’t know whether he looked up the 
road. 

The Court: What counsel means is that four or five 
yards is equivalent to fifteen feet. 

The Witness: I understand. 

By Mr. Denit: 

Q. Was it as much as two or three car lengths? A. No. • 
Maybe two car lengths, probably, from the highway. 
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Q. You have lived in that section all your life? A. Yes, 
sir. 

Q. You are familiar with the condition of the bank on 
the southeast corner of Durham Church Road as it inter¬ 
sects Route No. 6? A. Yes, sir. 

95 Q. Is it a fact that that bank is over-grown by 
shrubs and vegetation? A. I don’t think there are 

shrubs or vegetation now. There wasn’t at that time. 
There was a little small fence that comes out to the corner 
and turns, and that is all there is there. 

Q. Are there any weeds? A. No weeds; wasn’t at that 
time. 

By the Court: 

Q. Are you able to say whether or not sitting in an auto¬ 
mobile as far back from the main highway, No. 6 I believe 
you call it, as he was—whether or not you could see a car 
approaching from the east? A. I couldn’t say that. I 
couldn’t say if he could see it or not. - 
Mr. Denit: That is all. 

Redirect Examination 

By Mr. Schwartz: 

Q. When you indicated the car was perhaps two car 
lengths back from the main highway, you mean two lengths 
from the macadam? A. Yes; from the hard black road 
there. 

Mr. Denit: I want to ask one question I forgot to ask 
him. 

Mr. Schwartz: Go ahead. 

Cross Examination (continued) 

96 By Mr. Denit: 

Q. You referred to two automobiles just off of Route 6, 
located a little west of your store. A. I intended to say or 
did say there was about two automobile distances back from 
Route 6, the black macadamized road. 
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Q. I am asking you another question. A. Yes, sir. 

Q. You referred to two automobiles just off the highway 
to the west of your store. A. Oh, yes; yes, sir. 

Q. What automobile was nearest to your store, parked on 
the side of the road? A. Those two automobiles were 
almost parallell, just west, back of those pumps, gas pumps. 

Q. You mean parked side by side? A. Almost side by 
side, yes, sir, but one belonged to my son and the other be¬ 
longed to a man at Indian Head. He parked it there and 
he took the bus. One was not so awfully damaged but the 
other was pushed ahead in the ditch and the truck went over 
the car. 

Q. How long had the car, which belonged to your son, 
been parked there? A. He parked it there off and on, 
whenever he was driving it down there. Whenever he 
drove it down there he would leave it a day or two 
97 and sometimes take it home. 

Q. But never over any considerable time ? A. No. 

Q. How long had the other car been parked? A. That 
morning. The man drove up there and met the bus to go 
to Indian Head. 

Q. Was there an automobile west of your store with no 
tires on it? A. No, sir. 

Q. Which was apparently abandoned? A. No, sir. 

Q. And neither of those two cars you have referred to 
had been there over a period of several weeks or several 
months? A. Yes; the one that belonged to my son, he 
would sometimes bring it there and leave it a day or two 
and then take it from there at different times. 

Q. Mr. Miller, aren’t you wrong about the fact that 
neither of those cars were apparently abandoned, wrecked? 
A. It was not abandoned, wrecked, at the time. There was 
nothing wrong with it as far as I know. I said there was 
nothing wrong with it. He used to use it occasionally. 

Q. You are certain that neither of those cars was without 
tires? A. He had tires on it; all had tires on them. 




70 


Q. You are sure about that? A. Yes, I am sure, 

98 when the man was using it. The other still has tires 
on it yet. The old ear you referred to, belonging to 

my son, still has tires on it. 

Q. Do you know who owned the car not belonging to your 
son? A. Yes, sir, a colored man, Charles Warner. 

Q. Isn’t it a fact that car had been standing there over 
a period of over several months without being used? A. 
Warner’s car? 

Q. Yes. A. No, sir. He used it every day. 

Q. What about your son’s car? A. He would take it 
away some times and sometimes he would leave it. I 
couldn’t say how long it had been sitting there. I don’t 
know—maybe for weeks, sitting there before it was struck 
by the truck. 

Q. As I understood you this morning, you did not see 
the Standard Oil truck at any time before the accident, the 
actual impact? A. No, sir, I didn’t. Just about the time 
of the impact I saw it through the left hand window. 

Q. Was the door of the store open or closed? A. I think 
the store door was closed. 

Q. Did you hear any noise, such as a truck would make, 
going along the highway? A. No, I didn’t. There 

99 was two people who came in to get the mail and they 
were standing there talking at that time. There are 

so many that pass I never notice any noise. 

Q. When you saw the two cars they had actually come 
together. A. Just about the time I looked through the east 
wundow they had come together about that time; and I was 
expecting him to cross the road— 

Q. (interposing) That was the window through which 
you looked to see if your son-in-law was coming over to 
your place? A. Yes, sir. That was the east window. 

Mr. Denit: All right. 
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Redirect Examination (Cont’d) 

By Mr. Schwartz: 

Q. The east window through which you saw the Barw’ell 
car, was that the window in the front of the store? A. Yes. 

Mr. Denit: Just a moment. That is not proper redirect 
examination. That is a reiteration of counsel’s examina¬ 
tion. 

Mr. Schartz: I didn’t ask him anything about that. 

The Court: I thought he testified in direct examination 
about that. I may be mistaken. 

Mr. Schwartz: No, sir. I asked him nothing about the 
window through which he was looking. 

The Court: All right. 

100 By Mr. Schwartz: 

Q. How many windows are there in the front of the post- 
office? A. Two windows in the front of the store. 

Q. By the front of the store you mean the south side ? A. 
Two windows in front. 

Q. And a door or entrance also in that side? A. A door 
in that side, yes. 

Q. There is a window to the east of the door on the south 
side or the front of the postoffice; is that right? A. Two 
windows on the east, yes. 

Q. I mean, on the south side? A. Two windows on the 
south side and two on the east side. 

Q. On the south side of the postoffice are those two win¬ 
dows on different sides of the door? A. On the south side 
of the postoffice the door is in the center and the windows 
are on each side. 

Q. So that when you speak of the two windows on the 
south side of the postoffice, that is the side of the postoffice 
which faces Route 6? A. Yes, sir. 

Q. One is east of the door; that is right? A. Yes, sir. 

Q. And one is west of the door; is that right? A. That 
is right. 
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101 Q. And both of those windows are on the south 
side facing the roadway. A. Yes, sir. 

Q. When you first observed and saw the Barwell car, and 
saw it come to a stop, were you looking out one of the win¬ 
dows that is on the south side of the building facing down 
Durham Church Road? A. Yes, sir. 

Q. Which one of those two windows? A. I was looking 
through the east window. 

Q. The window on the south side or east of the door? 
A. East of the door; that is right. 

Q. "When you saw the truck and the Barwell car just as 
they came together, were you looking through that same 
window? A. I was looking through that window until the 
car passed on and I couldn’t see it, then I looked through 
the east window. 

Q. When you speak of the east window, you were looking 
through a window on the east side of the building? A. Yes, 
sir. 

Q. That is a different window from the window on the 
south side of the building east of the door? A. That is 
right, sir. 

The Court: Is that all, gentlemen? 

102 Re-Recross Examination 

By Mr. Denit: 

Q. How far from the front or south extremity of that 
building is that east window? A. How far from where the 
accident occurred? 

Q. The entrance to the postoffice is at the south? A. Yes, 
sir. 

Q. The south part of the building? A. The south part 
of the building. 

Q. How far behind that was this east window you wer# 1 
looking through? A. How far is the east window from 
the door? 

Q. Yes, sir. A. Oh, well, I would say 10 or 12 feet. 
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Q. How much "wall space was there between the east win¬ 
dow and the south wall? A. Oh, I guess it is about eight 
feet, probably, between the south window and the east win¬ 
dow, if you measured across from window to window. 

Q. I am talking about the wall of the building. A. You 
mean, how far—(hesitating). 

Q. How far from the south wall of the building is this 
east window you were looking through ? A. From the south 
wall? I understand the question, yes. It is about, prob¬ 
ably, five or six feet back. 

103 Q. In that space between the front window of the 
building, the east front window of the building is in 
here, and the east window which is back there (indicating); 
how many feet is that? A. Measuring from window to 
window across there, it would probably be that. Of course, 
you vrould not measure around the wall. 

Q. Was there any merchandise in there? A. No, not in 
there; no sir. 

Q. That was a completely empty space? A. It was empty 
at that time, yes, sir. 

Q. Did you have a counter there? A. No counter, no, 
sir. 

Mr. Denit: That is all. 

Mr. Schwartz: Will you mark this photograph? 

(Said photograph was thereupon marked Plaintiff’s Ex¬ 
hibit No. 12). 

' The Court: Is there anything further? * 

Mr. Schwartz: Yes. I just want him to identify a pic¬ 
ture. 

Re-Direct Examination 
By Mr. Schwartz: 

Q. I show you Plaintiff’s Exhibit No. 12, a photograph, 
and ask you what that is a portrayal of? A. This is the 
Ironsides postoffice and this is the gas pumps. This is the 
window I referred to when I was looking through that win¬ 
dow there (indicating). 
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104 Q. Is that tlie postoffice building where the post- 
office is in your store? A. That is the postoffice 

building, yes, sir. 

Q. Does that show the south side of the postoffice building 
facing Route 6? A. This shows the south side facing 
Route 6. 

Q. Does it show a door in the center of the two windows 
on the same side? A. That is right, sir. 

Q. And it shows a window that on the west of the door 
and a window east of that door? A. That is right, yes, sir. 

Q. Does it show it as it existed at the time of the acci¬ 
dent? A. It shows it as it was at that time and as it is at 
the present time. 

Mr. Denit: I didn’t get the answer. 

Mr. Schwartz: As at the present time and at that time. 

By Mr. Schwartz: 

Q. The gas pumps you referred to: Is that the location 
of the gas pumps? Can you see that from there? A. I can 
see that. 

Q. The gas pumps on this photograph: Does that show 
correctly as they were at that time? A. As at that time 
and as at the present time the same pumps. 

105 Mr. Schwartz: I offer this in evidence. 

Mr. Denit (examining photograph): No objection. 

Mr. Schwartz: No further questions. 

Re-Cross Examination 
By Mr. Denit: 

Q. Does that photograph show the conditions existing at 
your store as at October 28, 1943? A. Yes, sir. 

Q. There has been no change? A. No, no, sir. 

By Mr. Schwartz: 

Q. As to the front of the store—no change in the front 
of the store? A. No, sir; there has been a stove erected 
between the postoffice window and a stovepipe put in there, 
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and since then some merchandise was kept on that side; 
feed occasionally piled up there. 

Q. That photograph doesn’t show anything about the 
inside? A. No. 

Mr. Denit: I didn’t say that it did. 

Mr. Schwartz: I have no further questions. 

By Mr. Denit: 

Q. Mr. Miller, did you ever see that diagram before (re¬ 
ferring to plat on blackboard)? A. No, sir, I haven’t. 

Q. You never saw it before you came to court 

106 today? A..No, sir. 

Mr. Denit: That is all. 

Mr. Schwartz: You may be excused unless the Court has 
some reason. May the witness be excused? 

The Court: Yes, sir. 

*•••*•••#• 

107 Mr. Schwartz. If your Honor please, I want to 
offer certain statutes of the State of Maryland in 

the way of dealing with speed, the right side of the road 
and brakes on the car. The first one is Section 157(a), (b), 
and (c), dealing with speed restrictions under the Motor 
Vehicle Laws of the State of Maryland. May I read them 
to the jury? You are familiar with these recommendations. 
Did you see the ones I am going to read? 

Mr. Denit. Go ahead. 

Mr. Schwartz. (Reading:) “(a) No person shall drive 
a vehicle on a highway at a greater speed than is reasonable 
and prudent under the conditions then existing. 

“ (b) Where no hazard exists the following speeds shall 
be lawful, but any speed in excess of said limits shall be 
prima facie evidence that the speed is not reasonable or 
prudent. 

“(c) No motor vehicle shall be operated upon any public 
highway of this State at a rate of speed exceeding twenty- 
five miles an hour on ordinary highways or thirty miles an 
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hour on dual lane through highways in the thickly settled 
or business parts of cities, towns and villages, or thirty 
miles per hour on ordinary highways—” 

The Court. On ordinary highways the speed limit is 
fifty miles in Maryland. 

Mr. Schwartz. That was changed. The speed limit on 
through highways was originally fifty miles and that was 
changed by the proclamation of the Governor reducing it 
to thirty-five. That is on through highways. 

108 The Court. The proclamation of the Governor 
could not change the law. 

Mr. Schwartz. That was the proclamation first by the 
Governor and then by the President, or the Presidential 
proclamation reducing the speed all over the United States 
to thirty-five miles an hour. 

Mr. Denit. That was merely cooperative. 

The Court. All they can do, as far as I know anything 
about it, is try to execute reprisals against people and tak¬ 
ing away their coupons. There is no law in Maryland to 
that effect, so far as I know anything about it. Have you 
got it there? 

Mr. Schwartz. I will present, also, the proclamation, if 
your Honor please. 

The Court. If you gentlemen agree that the proclama¬ 
tion has the force of law I have nothing further to say. 

Mr. Denit: I certainly do not. 

Mr. Schwartz. Very well. We will reserve that for 
later. 

The Court. Very well. 

Mr. Schwartz. I have just read the Maryland statute. 
Here is the Maryland statute that deals with speed: “No 
motor vehicle shall be operated upon any public highway 
of this State at a rate of speed exceeding twenty-five miles 
an hour on ordinary highways or thirty miles an hour on 
dual lane through highways.” This was a dual lane 

109 highway; and “in the thickly settled or business 
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parts of cities, towns and villages, or thirty miles 
an hour on ordinary highways or thirty-five miles per hour 
on dual lane highways in the outlying or not thickly settled 
part of cities, towns or villages.” This was an ordinary 
highway. 

The Court. You are talking about cities and towns. 

Mr. Schwartz. That is right. This is in the town of 
Ironsides. 

The Court. I thought this was just a post office. 

Mr. Schwartz. No; the little town of Ironsides. 

Mr. Denit. I don’t think it goes that far. Ironsides is 
not a town at all. It is just, as indicated, a post office at a 
cross-roads. 

May we approach the bench? 

The Court. Yes. 

(The following proceedings were had at the bench, out 
of the hearing of the jury): 

Mr. Schwartz. The testimony thus far states that this 
accident happened in the town of Ironsides. You got that 
from the police officer, and the witness testified— 

The Court, (interposing) It didn’t impress me that way. 

Mr. Schwartz. This is not a primary highway. The 
police officer testified it was not a primary highway. The 
speed limit is 50 miles an hour on dual lane through high¬ 
ways. 

The Court: Fifty-five miles an hour. 

110 Mr. Schwartz. Fifty-five, I meant to say. 

Mr. Cox. Do you have a definition of a town in 

there? 

Mr. Schwartz. No, there is no definition of a town. 

The Court. Unless there are signs there showing a re¬ 
duction in the speed, it is certainly a fifty or fifty-five mile 
road in my judgment. 

Mr. Schwartz. We submit under the testimony thus far 
and the statute, it is not, we do not think. 
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The Court. When I made that statement, I think in 
order to justify a reduction of speed they have to put up 
signs to that effect. 

Mr. Cox. Signs indicating the town limits. 

The Court. Yes. They all have signs reducing it. There 
is nothing to impress me with any reduction of speed so 
far. So, you both verify this along that line. 

Mr. Schwartz. On September 19,1942, Governor O’Con¬ 
nor issued a proclamation establishing a speed limit of 
thirty-five miles an hour. 

The Court. That has no legal effect. 

Mr. Schwartz. Of course, that is his proclamation. 

The Court. He could not change the law by a proclama¬ 
tion. It may have a moral effect on me. I try to run 
thirty-five miles an hour, not because he said so, but to con¬ 
serve gasoline and tires. 

Mr. Denit. That is not the lawful speed. The vic- 
111 tory speed is thirty-five miles an hour. 

The Court. I am not going to undertake to be dog¬ 
matic about it, but I am just as certain as I can possibly 
be that in so far as the law is concerned I don’t know of 
any change in the speed limit. Of course, I want to empha¬ 
size the fact that I think we all should try to run thirty- 
five miles an hour. I certainly do that. 

Mr. Schwartz. The statute which I have offered, and 
which has been read, fixes the speed limit through cities, 
towns and villages at twenty-five or thirty miles an hour 
in the thickly settled parts of cities and towns. 

The Court. What statute is this. You read a lot of law, 
both sides, and if you think there is any question about the 
speed limit at that point you had better offer evidence as to 
whether it is a town. 

Mr. Schwartz. We will, and the other side can argue 
on it, and I will talk about this proclamation. 

The Court. What the legal effect of it is. 

Mr. Schwartz. Yes, your Honor. I have not had occa¬ 
sion to go into it. 
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The Court. I will have to tell the jury what is the speed 
limit at that point, so you will have to help me out. 

Mr. Schwartz. I am offering this, and I am offering it 
without objection, and I have two other regulations I want 
to offer wdth reference to speed. 

112 The Court. All right, sir. 

(The following proceedings were had in the pres¬ 
ence of the jury): 

Mr. Denit. If that is the only section Mr. Schwartz is 
going to offer upon this question, I shall certainly object to 
its being admitted and considered, because I think whether 
it is applicable to this case or not is a question of law for 
your Honor to decide and it cannot be decided by the jury. 
In other words, what we are seeking to do is to have your 
Honor take judicial notice of the public law of the State 
of Maryland which governs this matter so it may be indi¬ 
cated to the jury. AVe are not proving some fact, as I 
understand it. 

The Court. That is true. 

Mr. Denit. And until there is a showing that this is the 
provision of the Maryland statute which would govern the 
speed of vehicles in this vicinity, it could not be anything 
but misleading to the jury and, therefore, is not to be con¬ 
sidered. 

The Court. So far as the Court knows, it has not been 
testified to yet whether or not this was a town or a village 
where the speed limit was less than the legal speed limit. 

Mr. Schwartz. May I suggest this to your Honor? 

The Court. Yes. 

Mr. Schwartz. That the police officer testified it hap¬ 
pened in the town of Ironsides. 

The Court. Now, there is a place down here on 
213 the way to Annapolis known as Hall’s Post office— 
Mr. Schwartz, (interposing) May we approach 
the bench? 

The Court. No; just a minute. I would say probably I 
went through the village of Hall a number of times but, 
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nevertheless, the speed limit is fifty miles an hour. There 
are houses there. 

Mr. Schwartz. There are a number of houses at this 
»■» 

place. 

The Court. There may be a limit to speed but you will 
have to establish that. 

Mr. Schwartz. The limit is fixed by these regulations, 
by these statutes. 

The Court. I don’t so understand it. I think you ought 
to establish that by something which is less vague than the 
testimony offered. 

Mr. Schwartz. Your Honor is receiving this at this time? 
This is being received at this time? 

The Court. You had better read the whole thing, fifty 
miles and all. 

Mr. Schwartz. It has been changed by the victory speed 
limit. 

The Court. All right. You can read the proclamation, 

if vou wish to. 

•> 

Mr. Schwartz, (reading) “(d) No motor vehicle shall be 
operated upon any highway of this State at a rate of speed 
greater than fifty miles per hour, or fifty-five miles 
114 per hour on dual lane through highways, under any 
circumstances or conditions.” 

The Court. Just excuse me. There is this about which 
the Court thinks he ought to sav, that whether the victorv 
speed limit is or is not legally binding as a law, the Court 
thinks that it does have evidential value because anyone 
using the highways would have the right to take into con¬ 
sideration the fact that there had been a gubernatorial 
proclamation as well as a national proclamation that the 
country was in a state of war and that everyone is supposed 
to govern himself by the national necessity and, therefore, 
the Court thinks you can put it in evidence for that reason. 

Mr. Schwartz. Very well, your Honor. 

The Court. Is there any objection to that ruling? 

Mr. Denit. No, sir. I think your Honor is right about 
that. 
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Mr. Schwartz. I feel satisfied about it too, your Honor. 

The Court. All right. 

Mr. Schwartz. Page 108, section 162. Sometimes we 
argue and sometimes we find something we have agreed 
upon. 

Mr. Denit. No, I don’t think we agreed upon that, Mr. 
Schwartz. 

The Court. You just agreed, as I understand it, on what 
the Court has stated. 

Mr. Denit. It is a matter of evidence in this case. 
115 It does not have the force and effect of law, however. 

The Court. That is right. 

Mr. Schwartz. Now, section 162: 

“Upon all roadways of sufficient width a vehicle shall be 
driven upon the right half of the roadway, except as 
follows: 

“1. When overtaking and passing another vehicle pro¬ 
ceeding in the same direction under the rules governing 
such movement; 

“2. When the right half of a roadway is closed to traffic 
while under construction or repair; 

“3. Upon a roadway divided into three marked lanes for 
traffic under the rules applicable thereon; or 

“4. Upon a roadway designated and sign posted for one- 
wav traffic.” 

w 

On all other roadways the vehicle shall be driven upon 
the right half of the roadway. 

This is Section 233(a): 

“Performance ability of brakes. 

‘ ‘ The service brakes upon any motor vehicle or combina¬ 
tion of vehicles shall be adequate to stop such vehicle or 
vehicles when traveling twenty miles per hour within a dis¬ 
tance of thirty feet when upon dry asphalt or concrete 
pavement surface free from loose material where the grade 
does not exceed one percent.” 

The Court. Would that apply here? As I understand 
it, the grade was a little over ten percent. 
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116 Mr. Schwartz. No. The grade at the point of the 
accident was one per cent; at this point (indicating). 

Up here (indicating) it is 4.1 per cent, but where the acci¬ 
dent happened it levels off to one per cent. 

The Court. All right. 

Mr. Schwartz. This says within a distance of thirty feet 
traveling at twenty-five miles an hour. And then: 

“(c) All braking distances specified in this section shall 
apply to all vehicles mentioned, whether such vehicles are 
not loaded or are loaded to the maximum capacity per¬ 
mitted under this article. 

“(d) All brakes shall be maintained in good working 
order and shall be so adjusted as to operate as equally as 
practicable with respect to the wheels on opposite sides 
of the vehicle.” 

There is still another one, a final section, if your Honor 
please. It is page 105, Section 157(a): 

“The fact that the speed of a vehicle is lower than the 
foregoing prima facie limits—” that was the speed limit 
before—“shall not relieve the driver from the duty to de¬ 
crease speed when approaching and crossing an intersec¬ 
tion except through highways, when approaching and going 
around a curve, when approaching a hill crest, when travel¬ 
ing upon any narrow or winding roadway or when special 
hazard exists with respect to pedestrians or other traffic 
or by reason of weather or highway conditions, and 

117 speed shall be decreased as may be necessary to 
avoid colliding with any person, vehicle, or other 

conveyance on or entering the highway in compliance with 
legal requirements and the duty of all persons to use due 
care.” 

Now, if your Honor please, I am calling Mr. Gates, the 
driver of the Standard Oil truck, as a hostile witness. 

Mr. Denit. I submit that is improper and ask your 
Honor to instruct the jury to disregard it. 
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The Court. Well, as I understand it, sir, you can only 
regard a witness, only after he testifies. You can see what 
his testimony is and what he has expressed to you—in other 
words, if it is contrary to what he has told you then you can 
cross-examine. Is that your understanding? 

Mr. Denit. Yes, sir; and, furthermore, Mr. Gates is not 
a party to this action. He is an employee and it is ad¬ 
mitted he was acting within the scope of his employment at 
the time this collision took place. 

Mr. Schwartz. He is an employee of the defendant. 

The Court. Just a minute. He was an employee of the 
Standard Oil Company at the present time? He is now? 

Mr. Denit. Yes, sir. 

The Court. The Court thinks he is a hostile witness. 
When I say hostile, I don’t mean he is an untruthful wit¬ 
ness. I mean, legally speaking, he can be treated as though 
he was cross-examined. 

Mr. Schwartz. That is right. 

118 Mr. Denit. May I make this further observation. 

Mr. Gates’ testimony was taken by Mr. Schwartz ap¬ 
proximately two months ago. Mr. Stewart has transcribed 
that and the transcript was filed. 

Mr. Schwartz. May that be made at the bench? 

Mr. Denit. No. I don’t think you can make a statement 
that a witness is hostile in the presence of the jury. 

Mr. Schwartz. You can as a matter of law. 

The Court. Let the Court explain what a hostile witness 
is in law. 

Mr. Schwartz. Yes. 

The Court. When you say a witness may be hostile, you 
don’t mean the witness is unreliable or that he is not going 
to tell the truth. You simply mean in the position he 
occupies he naturally would be partisan to the other side. 
That would be his inclination. That is all you mean by 
that, and that is all you mean. 

Mr. Schwartz. Yes. I mean it strictly. 
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The Court. If lie is employed by the defendant, the Court 
thinks it is proper to treat him as a hostile witness, legally. 

Mr. Denit. May we reserve an exception to your Honor's 
ruling? 

The Court. Of course, certainly. I admit that in my 
practice judges have not taken that position which I now 
take, but I think it is clearly the proper position to take. 
Call the witness. 

#**•#•***• 

119 Earl P. Gates 
*###*•*•#• 

Direct Examination 

By Mr. Schwartz: 

Q. Mr. Gates, will you state your full name? A. Earl 
P. Gates. 

Q. Where do you live? A. I live at Waldorf. 

Q. Waldorf is located in Maryland ? A. In Maryland. 

Q. About how many miles from Washington? A. I think 
around twenty-one miles. 

Q. At the present time by whom are you employed? A. 
The Standard Oil Company. 

Q. Is that the defendant in this case, the Standard Oil 
Company of New Jersey? A. I think.so; yes, sir. 

Q. Your answer is yes? A. Yes, sir. 

Q. At the time about which we arc enquiring, on October 
28, 1943, were you then employed in the same capacity by 
the Standard Oil Company of New Jersey? A. Yes, 
sir. 

120 Q. You have been here in attendance at court to¬ 
day ; I mean at the court house ? A. I have been at 

the court house, yes, sir. 

Q. You were here yesterday? A. Yes, sir. 

Q. Did you come here in response to a subpoena, a writ¬ 
ten subpoena— 

Mr. Denit: I submit that is immaterial, if he is here. 
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Mr. Schwartz. The purpose of it is to show that is one 
of the means of record as to hostility— 

The Court. What counsel says, the Court thinks is 
proper, but what he means is whether you came by reason 
of a summons served on you or did you come voluntarily. 

Mr. Denit. I make the further observation: Mr. Schwartz 
asked me whether I would produce Mr. Gates as a witness 
without the necessity of issuing a summons. I think it is 
taking advantage of a disposition on the other side to deal 
in good faith. 

Mr. Schwartz. Not at all. 

Mr. Denit. I don’t think that is fair. 

41 The Court. The Court has no criticism of the remarks 
on either side. The Court thinks it is not improper. The 
Court does not see anything improper in what you said or 
Mr. Denit said. 

121 Bv Mr. Schwartz: 

Q. Did you come in response to a summons? What I 
want to know is whether you are here by direction of your 
employer, the Standard Oil Company of New Jersey, or in 
response to a summons? A. Well, I had notice to come 
todav; no written notice. 

Q. You had an oral notice from your employer, the 
Standard Oil Company of New Jersey; is that right? A. 
I had notice the case was coming up yesterday, I think. 

Q. From whom did you get that notice? A. From Mr. 
Brayshaw. 

Q. He is connected with the Standard Oil Company; is 
that right ? A. Yes, sir. 

Q. Pursuant to that notice he directed you to come and 
attend court? A. Yes, sir. 

Q. Prior to coming to court—I don’t mean in the last 
day or two, but any time before coming to court, had you 
conferred with the attorneys or representatives of the 
Standard Oil Company concerning this accident? A. With 
you and them together, yes, sir. 



86 


Q. I am not speaking of the time that your deposition 
was taken. You did not confer with me. I merely 

122 asked questions in a deposition before a notary which 
was transcribed by the reporter. A. Yes, sir. 

Q. I mean, prior to that, or at any time subsequent to 
that, but before this trial did you confer with the attorneys 
or representatives of the Standard Oil Company concern¬ 
ing the case ? A. One time. 

Q. And when was that? A. I just don’t know the date. 
Q. Where was that? A. In Washington. 

Q. Did you also ever have occasion to visit the scene 
where this accident occurred, after it occurred, with either 
the attorneys or representatives of the Standard Oil Com¬ 
pany of New Jersey? A. One time. 

Q. That was another visit with the attorneys or repre¬ 
sentatives of the Standard Oil Company? A. Yes, sir. 

Q. Any other times? A. No, sir. 

Q. What is the nature of your employment by the Stand¬ 
ard Oil Company? A. Well, I am called a tank wagon sales¬ 
man, tank truck driver. 

123 Q. What are your duties in connection with that 
type of employment? A. What do I do? 

Q. Yes, sir. A. I deliver gasoline and oil. 

Q. Where do you get the gasoline or oil that you deliver? 
A. From La Plata. 

Q. Is that at the place owned by the Standard Oil Com¬ 
pany of New Jersey? A. Yes, sir. 

Q. Do you load your truck at that point? A. I do. 

Q. And from there you make your trips to sell the gaso¬ 
line to the various customers of the Standard Oil Company; 
is that right ? A. That is right. 

Q. What are your working hours with the Standard Oil 
Company in connection with your duties as salesman? A. 
We are supposed to put in 44 hours a week. 

Q. How many hours a day is that? A. Some days eight 
hours and some days ten. 

Q. Do you work a five or six day week? A. Five days. 
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Q. Some days you put in eight and some days ten hours. 
A. Yes. 

124 Q. What is your usual starting time? A. We start 
around seven o’clock or seven-thirty. 

Q. What time do you usually get through? A. Four 
o’clock or five o’clock; it has been seven. 

Q. But the usual time you get through is around four or 
five o’clock? A. Yes, sir. 

Q. On October 28, 1943, what time did you go to work? 
A. I went to work about 7:30 or 8 o’clock. 

Q. What was your first duty when you got to work? A. 
Load my truck. 

Q. How long did that take? A. It doesn’t take long; 
about twenty minutes or a half an hour. 

Q. When you completely loaded it, then what did you 
do? A. I made one trip in LaPlata. I made one delivery. 

Q. That is the same little town where you loaded the 
truck? A. Yes, sir. 

Q. Then you returned to the place, the Standard Oil Com¬ 
pany place? A. I returned to the Standard Oil Company 
plant. 

Q. What did you do there? A. I reloaded the truck 
again. 

125 Q. About what time was that? A. Oh, I guess half 
past nine o’clock, maybe ten o’clock. 

Q. You started that morning about 8:30? A. Around 
8:00 o’clock. 

Q. You loaded your truck and that took about 20 or 30 
minutes. That was close to about 10 minutes of nine o’clock 
or nine o’clock; is that right? A. Yes, sir. 

Q. Then you made a delivery in LaPlata. A. In LaPlata. 
Q. How many gallons of gasoline did you deliver there? 
A. Around 500,1 think it was. 

Q. How long did it take to make that delivery of 500 gal¬ 
lons of gas? A. I don’t know, exactly. 

Q. Well, approximately? A. Well, I reckon it was three- 
quarters of an hour. 
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Q. So that would bring it down to about a quarter of 10? 
A. I imagine so. 

Q. Then you returned to the Standard Oil Company’s 
place? A. Yes, sir. 

Q. Did you then load your truck again? A. Yes, sir. 

Q. Did you load it full? A. I just loaded what I had 
taken off. 

126 Q. How long did it take for you to load it? A. Not 
over five minutes. 

Q. How many gallons had you taken off? A. About 500. 
Q. It only took you five minutes to reload? A. About 
five minutes to reload that amount. 

Q. What time did you leave LaPlata? A. I don’t know 
the exact time. 

Q. Sometime after 10 o’clock. A. Sometime after load¬ 
ing the truck. 

Q. What is that. A. Just after loading the truck the 
second time. 

Q. Was that sometime after ten o’clock? A. I don’t 
know the exact time. 

Q. I didn’t ask you the exact time. Can you tell us the 
approximate time? 

Mr. Denit. I object to that. I don’t think counsel can 
cross examine the witness. I don’t think counsel can cross 
examine this witness and at the same time make him his own 
witness. 

Mr. Schwartz. That is what I am what is doing under 
the rules. 

The Court. The Court thinks you had better state what 
the situation is, what a hostile witness means. For in¬ 
stance, in a case of this kind where a witness is employed 
by the defendant it is natural to suppose that how- 

127 ever truthful he would be that he won’t volunteer 
anything which is in favor of his opponent and that, 

therefore, it is competent for counsel who calls him as a 
hostile -witness to ask him leading questions, and that is the 
theory upon which it is done now, and the Court thinks the 
examination is proper. 
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Mr. Denit. May we approach the bench for a moment? 

The Court. Yes. 

(The following; proceedings were had at the bench out of 
the hearing of the jury:) 

Mr. Denit. Here is Rule 43 which I would like to show 
your Honor. I would like to invite your Honor’s attention 
to the express language in that rule. 

The Court (examining Rule 43). Now, you take the posi¬ 
tion that he is not an officer, director or managing agent. 

Mr. Denit. Yes, sir. 

The Court. And that he cannot be cross examined unless 
he demonstrates affirmatively that he is hostile? 

Mr. Denit. Yes, sir. 

The Court. What do you think about that? 

Mr. Schwartz. I have already demonstrated he is a hos¬ 
tile witness by his employment. 

The Court. Just a minute, Mr. Schwartz. I have been 
familiar with this before, but the fact of employment seems 
to be limited here. “A party may call an adverse party or 
an officer, director, or managing agent of a public or 
128 private corporation and interrogate him by leading 
questions” and so on. 

Mr. Schwartz. That is not the part that is applicable 
here. 

The Court. Not to apply to an employee. 

Mr. Schwartz. That does not apply. 

The Court. What does apply? 

Mr. Schwartz. Let me have that and I will call your 
Honor’s attention to it. 

The Court. I have to be governed by that. 

Mr. Schwartz. Of course, but we rely on it, if your 
Honor please. 

The Court. But where a person is earning his daily 
bread and is depending on his employment, he isn’t as fear¬ 
ful of testifying as any other officer of a corporation I can 
understand, but nevertheless that is what the rule seems 
to be. 
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Mr. Schwartz. There is a difference. “A party may in¬ 
terrogate any unwilling or hostile witness by leading ques¬ 
tions. A party may call an adverse party or an officer, di¬ 
rector, or managing agent of a partnership which is an ad¬ 
verse party, and interrogate him by leading questions.’’ 

The Court. It excludes employees being hostile witnesses. 

Mr. Schwartz. No; here is the distinction. When a hos¬ 
tile witness— 

129 The Court (interposing). He may be more hostile 
than an agent or director. 

Mr. Schwartz. I have a greater latitude with a managing 
agent or an adverse party than I have— 

The Court (interposing). That may be. 

Mr. Schwartz (interposing). Let me finish the rule. 

The Court. All right. 

Mr. Schwartz. In other words, if he is a managing agent 
or an adverse party I can do more than I can do with an 
unwilling or hostile witness. I can also impeach him and 
contradict him through the use of his deposition. 

The Court. You can do that with any witness. 

Mr. Schwartz. Not with a managing agent. 

The Court. I mean a hostile witness. 

Mr. Schwartz. I can only impeach him by his testimony 
in a deposition. That is covered by Rule 26(d). 

The Court. It may be, but I am frank to say— 

Mr. Schwartz. I have given this a lot of thought because 
I knew this question would arise. 

The Court. I will tell you I have a meeting right now 
with Judge Morris and Judge Bailey at three o’clock. I 
am meeting with some attorneys from out of town. I have 
to be there at three o’clock. I wish you gentlemen would 
look into this tonight and see if you can agree upon it. If 
you cannot, I will rule tomorrow morning—I mean Monday 
morning. 

130 Mr. Schwartz. If yau want to take a note of this 
rule and glance over it during the weekend? 

The Court. It is rule what? 
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Mr. Schwartz. 26(d). 

The Court. And that rule is what? 

Mr. Schwartz. This is Rule 43. 

The Court. The one you just read. 

Mr. Schwartz. 43(b). And there is quite a long explana¬ 
tion in Moore’s Federal Practice at pages 2487 and 2488; 
and as to Rule 43(b) in the same work at page 3075. It 
explains the distinction between hostile witnesses. 

The Court: Will you also look at that and see if you 
can agree on that? It will save a lot of time. 

Mr. Denit. But you continued to argue your case right 
from the beginning with this witness with reference to a 
man being a hostile witness. I don’t think it is fair. 

Mr. Schwartz. Rule 43(b) says a party may interrogate 
any unwilling or hostile witness by leading questions. 

The Court. Well, that is ancient. That first sentence is 
an ancient rule. The only difficulty is this seems to qualify 
what a hostile witness is. It appears to. 

Mr. Schwartz. It adds things to what may be asked of 
one who is not an officer or an agent. 

The Court. It may be. I see what you mean. 

131 (Thereupon, at 3.00 o’clock p.m., an adjournment 
was taken until 10 o’clock a.m., Monday, June 12, 

1944.) 

• **•#**•** 

132 Washington, D. C. , 

Monday, June 12, 1944. 

• ••*•••••• 

The Court. Will you come to the bench? 

(The following proceedings were had at the bench, out 
of the hearing of the jury:) 

The Court. Have you gentlemen agreed on the in- 

133 terpretation of this law with respect to a hostile wit¬ 
ness? 

Mr. Schwartz. No, sir. 
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The Court: I will have to send the jury out and see what 
you have to say, if you w’ant to be heard about it. 

Mr. Schwartz: I wrould like to be heard on it. 

The Court: All right. The jury is excused. 

(Thereupon the jury retired from the court room, when 
the following proceedings were had:) 

The Court: I have a memorandum here, but what is the 
number of the rule? 

Mr. Schwartz: Rule 43. 

Mr. Denit: There are two rules. 

Mr. Schw’artz: There are two rules involved, 43 and 26. 

The Court: That is right. What is your idea of the rela¬ 
tionship of Rule 26 to Rule 43? 

Mr. Denit: We think Rule 43 is a substitute. 

The Court: What has Rule 26 got to do with 43, any¬ 
how? That is for depositions. 

Mr. Denit: Yes, sir. 

The Court: I don’t see what it has got to do with 43. 

Mr. Denit: 43 deals with testimony in open court. The 
only case we find, which considers that rule particularly— 
at least with the question your Honor has before you—is 
an opinion by the United States District Court for the 
Western District of Wisconsin in 1939, published in 
134 2 Federal Rules with reference to a bulletin issued 

by the Department of Justice. An extract from the 
bulletin states this: 

That the court held “That the superintendent of con¬ 
struction employed by plaintiff, a contractor on a highway 
project, could not be examined adversely by the defendant, 
inasmuch as Section B of Rule 43 permits adverse exami¬ 
nation only of the adverse party or an officer, director, or 
managing agent of a corporation; that the superintendent 
was vested with limited authority and was not the manag¬ 
ing agent of the plaintiff.” 

The Court: Now, the question is whether or not that first 
sentence has any relation to the second sentence. It seems 
to the Court that if the first sentence was related to the 
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second sentence—if that were true—it would be unneces¬ 
sary for the first sentence at all. 

Mr. Schwartz: There is no difference. 

The Court: If the first sentence is incorporated in the 
second sentence, would the first sentence add anything or 
subtract anything from the meaning? 

Mr. Schwartz: No. It would be superfluous. 

The Court: What have you to say to that? 

Mr. Denit: We think it does. We think when the rule 
undertakes to define or limit the examination of a hostile 
witness that it then- 

The Court (interposing): You mean when the rule under¬ 
takes to define who a hostile witness is. That is what 
135 you mean. 

Mr. Denit: Yes, sir. 

The Court: The question is whether or not the second 
sentence does not simply mean what you read. 

Mr. Schwartz: That is right. 

The Court: If that construction is correct, and I am not 
criticizing you because I see what you mean, you have a 
legitimate basis for argument. If that construction is cor¬ 
rect it does not add anything to the law. 

Mr. Denit: We are also confronted, I think, with deter¬ 
mining how far the rules were meant to work substantial 
changes in the law as applied to depositions. 

The Court: I want to say this. Understand I am not 
criticizing you. When I practiced law I noticed judges 
would hold time and again that an employee of the oppo¬ 
site party could not be classed as a hostile witness, and I 
always thought that was crazy. You take a middle aged 
man, such as you have here, as far as I know he is abso¬ 
lutely dependent on that job, so there no possible danger 
in your leading him into saying something that is not true 
against the interest of his employer. You, I think, have 
brought it out. For him to testify falsely against his em¬ 
ployer would make him lose his job. Now, if he is not 
hostile in the sense of the law, I don’t see it^ 
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Mr. Schwartz: And I say that he is, lawfully, and also 
because of the death of the decedent which would also 

136 create bias and hostility. 

The Court: That is so. 

Mr. Denit: The Circuit Court of Appeals in a case back 
beyond the new federal rules, the case of Hauss vs. Lake 
Erie & W. R. Company, 105 Fed. 733, used this language 
at 735: 

“The suggestion is that the witness, as an employee of 
the defendant, whose duty it was to bring the bulletin con¬ 
cerning the work at Muncie to the knowledge of the train¬ 
men, had an interest in showing that he had performed the 
duty, a strong motive to falsely represent that he had done 
so, if in fact he had not performed the duty and that this 
interest and possible motive raised a question as to his 
credibility, which should have been considered by the jury.” 

The Court: That is, the jury to consider his credibility. 
Don’t you think that is a different proposition entirely? 

Mr. Schwartz: Entirely. 

The Court: All I say is this: The reason you cannot ask 
a leading question is because your witness is supposed to 
be favorable to you, and to let you ask leading questions 
gives the witness an opportunity to find out what is in your 
mind and what you want. 

Mr. Denit: Mr. Schwartz had an opportunity to examine 
and availed himself of the examination of this very witness 
before trial. His deposition was taken several weeks 

137 ago. He could have filed the deposition and it would 
be admissible in this case for all purposes. He has 

not seen fit to file it. 

Mr. Schwartz: It is filed. 

Mr. Denit: We have received no notice that it has been 
filed. 

Mr. Schwartz: It was filed by the reporter. My friend is 
mistating the situation. 

Mr. Denit: I am sure I did not do it consciously. 
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Mr. Schwartz: No. I mean he is mistaken about the sit¬ 
uation. If this were an officer or a managing agent or a 
director- 

The Court (Interposing): Then you could do it. 

Mr. Schwartz: I could then read this deposition in evi¬ 
dence. I cannot read it now. I can only use this deposition 
if on cross-examination he testifies to things which are in¬ 
consistent with his deposition. 

The Court: Yes. 

Mr. Schwartz: I mean, to contradict him or impeach him, 
bu{ I cannot use the deposition. 

The Court: You see how I feel about it. All my practic¬ 
ing life the courts have viewed this situation not in a prac¬ 
tical way as I see it; that is, that this employee is not a 
party to the suit and, therefore, he is not a hostile witness, 
but from a practical standpoint that is ridiculous, it seems 
to me. It seems to me the courts ought to have some 
138 discretion. This witness may or may not have been 
afraid to testify. I don’t know anything about that, 
and I am not saying that he was. How in the world in the 
condition that he is, without leading questions, are you 
going to pry anything out of him which is untruthful or 
unfavorable to your client? I cannot say. If you cannot, 
then there is no reason why he should not be asked leading 
questions. Is that true? 

Mr. Denit: I think that part of what your Honor said is 
undoubtedly correct. I think your Honor said about what 
the courts have held is correct. 

The Court: That is true. 

Mr. Denit: The rule stated in the encyclopedia is almost 
precisely what your Honor has indicated. Frankly, I think 
the law undoubtedly is that it is for the courts, in the exer¬ 
cise of their discretion, to observe and determine whether 
a witness is or is not a hostile witness. 

The Court: I do not mean that he is an untruthful man. 
He looks like a nice fellow to me. 
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Mr. Denit: Yes, sir. I think that the rule is very accu¬ 
rately stated in this language: “Whether he is hostile is to 
be decided by the judge from his demeanor upon the stand 
and from such* facts and evidence as may show that the wit¬ 
ness, because of his relationship to a party-” 

139 The Court (interposing): You are putting it on 
me. 

Mr. Denit: I want to be frank. I say, in the last analysis 
I think it is for the court to determine that upon the evi¬ 
dence from the showing that is made, but I do not think 
it is proper at this state, when a witness is called in the 
presence of the jury, to state “I am calling Mr. Gates as 
an adverse, hostile witness/* 

The Court: I thought of that myself. It was probably a 
mistake to make that statement, but I tried to tell the jury. 
Legally a hostile witness does not mean there is any impu¬ 
tation on the veracity of the witness. It simply means that 
the other side is calling the witness and that he probably 
would not say anything, any untruth, if it was against his 
employer’s interest. I think you made that statement to 
the jury. 

Mr. Denit: Yes, sir. This is what we conceive to be the 
state of the authorities. Unfortunately there is such a di¬ 
versity of opinion as to what Rule 43(b) means. There is 
only one case we could find- 

The Court (interposing): What I think, gentlemen, is 
that those two sentences are separate and, therefore, what 
I am ruling on is the common law rule as to a hostile wit¬ 
ness. That being so, and if the witness—he admits he is 
an employee of the defendant and was actually engaged in 
this accident, and that constitutes him a witness of 

140 such character that you want to be able to examine 
by leading questions. That is what you want me to 

rule on? 

Mr. Schwartz: Yes, your Honor. 

The Court: The Court overrules the motion and gives 
you an exception. 
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Mr. Denit: Before the jury returns may we make a mo¬ 
tion at this time? 

The Court: Yes. 

Mr. Denit: At page 74 of the stenographic transcript the 
witness Miller testified as to the speed of the truck at the 
time of the accident. We move to strike out the following 
on the part of the witness. The witness was' asked by your 
Honor: ‘‘Are you able to estimate the speed of this truck? 
A. I would not like to try to estimate it. I don’t know how 
fast he was going. I know he passed the two windows with 
terrific speed. I noticed after he struck the car he was 
going at a terrific speed then, probably fifty miles an hour.” 
And then in the next answer of the witness: “He was going 
at an awful rate of speed after he struck the car after he 
passed the two front windows.” 

The Court: If you had made objection at the time you 
could have said he contradicted himself. He first said he 
could not estimate the speed and then he guesses fifty miles 
an hour, and you did not make any objection. I thought 
about it at the time. 

141 Mr. Denit: I understood your Honor had asked 
him that on one other point, if he ever drove an auto¬ 
mobile. Your Honor remembers that. 

The Court: Yes. 

Mr. Denit: And he said he had not. 

The Court: That is right. 

Mr. Denit: Merely because I may not have been quick 
enough to make the motion at the time, I do not think 
should foreclose us now. It is a matter that calls for the 
exercise of your Honor’s discretion. 

The Court: That is just it. I think the man knows 
whether it was going at a terrific speed or not. I don’t 
think that should be stricken out. I think if you had made 
objection at the time I might have been compelled to do it 
under the rules. 

Mr. Denit: My point is, but I do not mean to make ex¬ 
tended argument- 
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The Court (interposing): That is all right. 

Mr. Denit: My point is he did not see the truck and could 
not have come to any conclusion as to its speed out there 
when the two automobiles came together. 

The Court: Isn’t that argument you ought to make to 
the jury? 

Mr. Denit: No. I think that is argument which should 
be made to your Honor. 

142 The Court: I am inclined to be against it, but I 
will hear what Mr. Schwartz has to say. He had no 

purpose of getting hearsay in the record. 

Mr. Schwartz: No, sir. I think it is proper. I think the 
testimony is definitely proper and not objectionable. The 
motion to strike is in an entirely different category and 
comes much too late. The witness has been excused. When 
the witness was on the stand my friend should have ques¬ 
tioned him and had him clarify what he meant. As your 
Honor has indicated, I think the objection is not timely; 
but aside from that, I think the testimony is admissible. 
He was testifying, as he had a right to do, and giving his 
ability to observe the speed of the truck before the col¬ 
lision. He testified that it went by the two windows at a 
terrific speed, and he would estimate the speed as it went 
by the two windows immediately after the collision and 
immediately after it occurred, at approximately fifty miles 
an hour. That certainly is admissible when he said he 
would not like to try to estimate the speed of the truck. 
He was confining his statement then to about the speed of 
the truck at the instant of the collision or immediatelv 
after the collision occurred, as it went by the two windows 
of his postoffice. He said then the speed of that truck was 
terrific and it was about fifty miles an hour. That is obvi¬ 
ously proper. That is a matter of whether or not his 

143 estimate was—I mean, a matter of whether or not 
he was in a position to closely estimate the speed is 

a matter of argument from what we understand his obser¬ 
vation to be. What he did testify was admissible and 
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proper and I do not think it was objectionable at the time. 
My friend could have cross-examined him about it but did 
not. His estimate of what he observed is a matter of argu¬ 
ment, but my friend did not choose to go into that. 

The Court: As to the speed. 

Mr. Schwartz: As to the speed, because he had never 
driven a car. Many people give estimates of the speed of 
cars without having actually driven a car. That is done 
here every day in the courts. He says cars are going up 
and down that road all the time; that he had ridden in cars, 
and I think able to observe the speed; and people can ob¬ 
serve the speed of an automobile without being a driver. 

The Court: The Court does not think the Court should 
strike that testimony out. It has been suggested, of course, 
but objection was not made at the time. If it had been 
made and stricken out counsel for the plaintiff would have 
had an opportunity to further examine the witness as to 
speed, cross-examination on it. I really do not think I 
have the jurisdiction or have the right to strike the testi¬ 
mony out. I am sure I could not do it in the exercise 
144 of discretion. The motion is overruled. 

Bring in the jury. 

(Thereupon the jury returned into open court at 10:15 
o’clock a.m., when the following proceedings were had and 
evidence adduced, to wit:) 

Thereupon—Earl P. Gates was recalled as a witness by 
counsel for the plaintiff, and testified further as follows: 

Direct Examination (resumed) 

By Mr. Schwartz: 

Q. Mr. Gates, I think just before we recessed Thursday 
you had testified you had gone to work some time around 
7:30 that morning. A. Between 7.30 and 8.00. 

Q. Between 7.30 and 8.00; is that correct? A. That is 
right. 

Q. Up to that time you had made one delivery in La 
Plata? A. Made one delivery in La Plata. 
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Q. And had then refilled your truck to capacity and 
started on down Route 6 from La Plata? A. Yes, sir. 

Q. Do you remember the capacity of that truck in the 
way of gallonage? A. The truck holds around, between 
1600 and 1700 gallons. 

145 Q. Doesn’t it actually hold 1733 gallons of gas? 
A. I cannot state exactly; around, between 1600 and 

1700. 

Q. Would you say that it does not hold as much as 1733 
gallons? A. I cannot say exactly. 

Q. You don’t know exactly? A. I don’t know exactly. 

Q. How do vou know when vou have filled vour truck 
with gas? A. How do I know when I have it filled? 

Q. Yes, sir; if you don’t know what its actual capacity 
is? A. They have different compartments on the truck. 

Q. Each compartment on the truck has a certain capac¬ 
ity? A. That is right. 

Q. And by adding the number of gallons shown on each 
compartment you get the total capacity of the truck? A. 
That is right. 

Q. Don’t those various compartments, when they are 
totalled together, come to 1733 gallons? A. I couldn’t swear 
to it right now. I just forgot how many it holds. 

Q. Would it be approximately that many? A. Between 
1600 and 1700 gallons. 

Q. How do you know when you have filled your 

146 truck? A. When you fill your compartments. 

Q. You know T it has a number of gallons because 
it is shown on the outside of the compartment that that is 
the capacity, and that is the way you determine it? A. 
Some on the outside and some has a plate in the back of 
the truck. 

Q. Is there any check on the truck itself which indicates 
how many gallons are in the truck? A. No, sir. 

Q. Or meter? A. No meter. 

Q. I mean, a meter like on a gasoline pump, tha't as the 
gasoline comes out of the pump into a private automobile 
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which may be served with gas, which indicates how many 
gallons of gas are in it? A. No meter on it. 

Q. There is no meter that would show that? A. No, sir. 
Q. Is there any meter on the pump from which you load 
this truck so that you know how many gallons of gas you 
put in? A. No meter. 

Q. So you only determine it by the fact that the tank is 
full? A. The tank is full, yes. 

Q. The tank on this truck was full when you left 

147 La Plata? A. Full. 

Q. Do you go down on that route every day? A. 
Not every day. 

Q. About how often do you go on that particular route? 
A. Every w^eek and sometimes twice a week. 

Q. In other words, your territory embraces other sec¬ 
tions besides this section served on Route 6 and around 
that area? A. That is right. 

Q. So that you make one or two trips down there each 
week? A. From one to two trips. 

Q. How many customers were scheduled for you to serve 
on call that day, approximately? A. I think from La Plata 
it is five customers on that route, regular ones, dealers. 
Sometimes we have an extra one we don’t serve every 
week. 

Q. So that there is at least five or six that you serve on 
each call. A. Around five. 

Q. On that route? A. Yes, sir. 

Q. That is Route No. 6? A. Yes. 

Q. Who else do you serve? How many other customers 
do you serve on that same trip before you are through for 
the day? A. On that same trip? 

148 Q. Yes. A. No more down that road. 

Q. I mean,- on that day, before you were through 
for the day. A. That particular day? 

Q. Yes. A. I was through for that day. 

Q. There would have been six customers altogether, for 
you to have served after you served one at La Plata before 
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you were through for the day? A. I think it was five, yes, 
sir; five or six. 

Q. Five or six? A. Yes. Sometimes we have an extra 
one. Somebody will call us down there and want some gas. 

Q. So that it may have been five or six or perhaps seven? 
A. That is right. Sometimes if we get a call back that some¬ 
body else wanted gas we go out then. 

Q. But other than the fact you might have had another 
call that day, you would have been through for the day? A. 
So far as I am concerned I was through for the day. 

Q. Do the customers on Route No. 6—are they actually 
located on Route No. 6, these five or six or seven customers 
you served? A. Yes. 

Q. At a point beyond Durham Church Road; that 

149 is, west of Durham Church Road? A. Some west and 
some I had passed. 

Q. Some of them you had passed? A. Yes, sir. 

Q. Had you made any stops to serve them ? A. No stops 
to serve them. 

Q. So you had not served any of these customers that 
morning? A. No, sir. 

Q. How many customers did you yet have to serve, sched¬ 
uled to serve from this point for the rest of the day? A. 
From La Plata? 

Q. No, sir; from the point where the collision occurred. 
I understand you served one customer at La Plata that 
morning. A. Yes. 

Q. Then, you started out on Route 6 but served no other 
gasoline to any other customer until the time of the acci¬ 
dent on Route 6? A. That is right. 

Q. The customers who were on Route 6 prior to reach¬ 
ing Durham Church Road you had passed up? A. Yes. 

Q. If this collision had not occurred and you had con¬ 
tinued on down after passing Durham Church Road, how 
many customers would you have served? A. 

150 Three. 
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Q. Where were they located? A. One was at a place 
they called Doncaster and another about a mile from 
Doncaster, and another at a place called Cross Roads; about 
three or four. 

Q. Where is Doncaster wdth reference to Route 6? A. 
Right on Route 6. It is in town. 

Q. I say, where is it with reference to Route 6? A. One 
of the places is on Route 6. 

Q. You say there were four others? A. Three others. 

Q. Three others besides the one at Doncaster? A. Two 
others on Route 6 and one of them around 60 or 70 feet, 
maybe 100 feet, off of Route 6. 

Q. Do you come back the same way by Route 6 or back a 
different course back to La Plata? A. Back to La Plata 
the same way. 

Q. You go back to La Plata on Route 6? A. That is 
right. 

Q. I believe you worked a 44-hour week? A. That is 
right. If we work overtime we get overtime for it. 

Q. On the day when this accident happened you had 
worked about half of the time of your day’s work; in other 
words, you went to work between 7.30 and 8.00 and 
151 the accident happened some time between 11.00 and 
11.30? A. Sometimes we might work seven hours a 
day and sometimes twelve. 

Q. If you get there sooner you can leave sooner and quit 
sooner? A. If there is nothing else to do. 

Q. I say, the sooner you get there the sooner vour day’s 
work is over. You don’t have to hang around? A. If there 
is nothing else to do. We are still around there. Some¬ 
times w T e sit around the place an hour afterwards. Maybe 
we will get a call in. 

Q. If you get through quite early, you wait around be¬ 
cause maybe somebody might call who wants gas? A. We 
don’t try to leave before the time is up to leave. 

Q. What was the condition of the weather that day? A. 
The condition of the weather? It was raining a little. 
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Q. At the time of the accident? A. Yes, sir; just a little 
kind of a rain. 

Q. How was visibility? A. Well, I could see all right 
through the windshield wiper. 

Q. Was there any mist? A. Just a little light rain. 

Q. I said, was there any mist? A. No mist; a very light 
rain. 

152 The Court. When you say a mist, what you mean 
is a sort of a light rain, or do you mean a fog? Are 

you referring to a fog, or was it a light rain? 

The Witness. No fog, no, sir. 

The Court. All right. 

Bv Mr. Schwartz: 

•> 

Q. Was this a slight or a misty rain? A. A very light 
rain. 

Q. I say, was it a misty rain? A. Well, I don’t know 
whether you would call it a misty rain. It was just enough 
to have the windshield wiper on. 

Q. Do you recall my taking your deposition on Wednes¬ 
day, April 2G, at the office of Mr. Denit? Do you remem¬ 
ber that? A. Oh, yes; yes, sir. 

Q. Didn’t you say on page 9 of your deposition, “It was 
a misty rain”? A. Very little rain. 

Q. I say, didn’t you say then, that it was raining a misty 
rain? A. I don’t just recall whether I said that or not. 

Q. You don’t recall whether you said that? A. No. 
The Court. The Court is of the opinion there is no real 
divergence from his testimony there. 

Mr. Schwartz. He seems to draw a distinction be- 

153 tween what he previously testified and now. 

The Court. You introduced the word “misty”. 
Mr. Schwartz. I am following the language of his depo¬ 
sition. I am asking him now if he didn’t previously testify 
it was a misty rain. 

Juror Rann. What is the difference between a misty rain 
and a light rain? 
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Mr. Schwartz. I suppose a misty rain may have less 
visibility. I don’t know. I was just using his own language. 

I will pass on to something else, if your Honor thinks it 
is all right. 

The Court. No. It is all right for you to examine on 
it, and the jury may not take my view of it, but my view 
is that the testimony means the same thing. 

Mr. Schwartz. Well, it may, if your Honor please. My 
own view was when he describes a misty rain it indicates a 
very slight rain, less than even a drizzle. That is my im¬ 
pression of a misty rain. 

The Court. That is mine, too. 

Mr. Schwartz. To say a slight rain has a little different 
significance to me—I may be wrong—than a misty rain. 

The Court. Well, I won’t interfere; go ahead. 

Mr. Schwartz. That is my thought. I don’t actually 
really know the difference. 

The Court. I have no criticism of you nor the testimony. 
154 Bv Mr. Schwartz: 

Q. You say that it was a misty rain? A. Well, I mean 
that it was raining. 

Q. Did you or did you not? A. I may have that way, or 
either way. 

Q. You could answer it either way? A. Yes, sir. 

Q. I am now asking you about page 9. Didn’t you say 
it was a misty rain? A. I don’t recall whether I did or 
not. 

Q. For how many years have you been going down this 
same road? A. Oh, seven or eight years, something like 
that; six or seven or eight years. 

Q. Seven or eight years? A. Something like that. 

Q. No longer than that? A. Oh, I have been going down 
there—I have been down that road for years. 

Q. You have lived in that area practically all your life? 
A. I live at Waldorf, yes, sir. 
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Q. Isn’t it a fact you have been going down that road 
and were familiar with that road for the last seventeen 
years ? A. I have been with the Standard Oil Company for 
seventeen years. 

155 Q. Have you been familiar with this road and its 
intersection with Durham Church Road for seven¬ 
teen or more vears? A. I have been familiar with it but 
I have not been driving a truck for seventeen years. 

Q. You have been driving a truck on an average of once 
or twice a week for the last seven or eight years; isn’t that 
so? A. Something like that. I don’t know exactly. 

Q. Was there any reason this morning for your failing 
to stop at any of your other stops on Route 6 prior to reach¬ 
ing Durham Church Road? A. No reason. 

Q. It was not because you had to go and fill up twice with 
gas that you were late for your other stops? A. Oh, no. 
We usually go down to the lower end. 

Q. You say that was not the reason? A. No. 

Q. How many gears are there on this truck? A. Five. 
Q. Does that include the reverse gear? A. No, sir. 

Q. Five forward gears; how many reverse gears? A. 
One. 

Q. It has altogether five forward and one reverse gear? 
A. Yes. 

156 Q. Your first gear is the low speed gear, and it 
steps up until you get to the fifth gear; until you get 

to the high speed gear; isn’t that correct? A. That is right. 

Q. You were in your high speed or fifth gear as you were 
proceeding down Route 6 toward Durham Church Road, 
were you not? A. That is right. 

Q. You said you were going between twenty-five and 
thirty miles an hour ? A. About that. 

Q. Is that correct? A. That is right. 

Q. Did you have occasion to look at your speedometer, 
or did you estimate that to be your speed? A. I didn’t 
have occasion to look at it. 
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Q. You just estimated that to be your speed at the time 
you were proceeding down Route 6 west approaching Dur¬ 
ham Church Road? A. Yes, sir. 

Q. And that had been your speed for at least two or three 
miles back; isn’t that so? A. No. We have hills on the 
road. 

Q. Not always. You say you have hills on the road. 
When you have some hills, when you are going up a grade 
you have to go very slowly with a heavy load of gas on? 
A. Go slowly. 

157 Q. Are there many grades on that road, upgrade? 
A. From La Plata down it is around three. 

Q. You cannot do better than tw r o or three miles an hour 
upgrade with a heavy load of gas on? A. Some of them. 

Q. After you get on level ground going downgrade you 
make up the time you lose going upgrade at two or three 
miles an hour? A. We don’t have to make up time. 

Q. I say, that is true when you do make up time? A. 
Well, I put the truck in high gear. 

Q. Before you get to the crest of this hill where there is 
a downgrade to Durham Church Road there is about two 
or three miles of fairly level road? A. Fairly level road. 

Q. You were traveling along there at about twenty-five 
or thirty miles an hour, the same speed you were traveling 
when you reached Durham Church Road? A. The same 
speed. 

Q. There was no change in the speed of your truck as 
you approached Durham Church Road? A. No. 

Q. Your truck is equipped with what type brakes? A. 
It is brakes that works by the engine. I call it a booster 
air brake. 

158 Q. It is equipped with air brakes? A. It is not 
air. It is vacuum air, I believe. 

Q. That is applied by putting your foot on the pedal just 
like on the ordinary passenger car? A. That is right. 

Q. Your car is also equipped with an accelerator? A. 
An accelerator. 
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Q. The accelerator, of course, controls the flow of gas 
into your motor? A. That is right. 

Q. I mean, into the carburetor, and that controls the 
speed of your car? A. Well, that gives it gas. 

Q. It makes it go faster or slower? A. Yes. 

Q. You had your foot on the accelerator as you came 
down that hill? A. I keep it on all the time; everybody 
does. 

Q. I didn’t ask you about what everybody does. 

Mr. Denit. I move that go out. 

The Court. All right. 

By Mr. Schwartz: 

Q. And it stayed on there until you struck the Barwell 
car; isn’t that right? A. Right on there. 

159 Q. It stayed on there until you struck the Barwell 
car ? A. Yes, sir. 

Q. At no time did you take your foot off the accelerator 
until the collision occurred? A. I had it on it, sure, but 
not open. 

Q. You didn’t have it all the way down? A. No. 

Q. At no time before the collision occurred did you take 
your foot off the accelerator? A. I had no reason to. 

Q. Will you answer the question? A. I don’t know that 
I did; not clear off; just resting on there. 

Q. Did you take it off at any time? A. Not clear off. 

Q. And did you take your foot off, so that it would be 
off the accelerator at any time? A. No, sir. 

Q. Did you apply your brakes at any time before you 
struck the Barwell car? A. There was nothing there and 
I didn’t apply them. 

Q. You know where the crest of the hill is, don’t you? 
A. Yes, sir. 

Q. Do you know how far it is from Durham Church 
Road? A. I don’t know, exactly. 

160 Q. It is a straight road, isn’t it, from the crest of 
the hill, approximately straight, to Durham Church 

Road and beyond? A. About straight. 
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Q. So that anything on the road—I mean by that, any 
obstruction there on the gravel or on the macadam surface 
of the road is visible when you are at the crest of the hill? 
A. Yes, sir, you can see over it. There was nothing in 
sight. 

Q. Was there any traffic on the road that morning when 
you were proceeding toward Durham Church Road west on 
Route 6? A. Not any. 

Q. Nothing in front of you? A. Nothing in front of me. 

Q. And nothing coming in the opposite direction? A. 
Nothing coming in the opposite direction. 

Q. No vehicle moving east on Route 6 that could have 
obscured your vision? A. Not any. 

Q. Now, to make time on these grades, going upgrade, 
you have to put your foot down all the way to get up the 
grade; isn’t that right? A. Some grades the truck won’t 
pull it in high gear. We have to change to different gears. 

Q. When you say the truck won’t pull it, you mean feed¬ 
ing in all the gas you can feed that truck it will not 
161 pull that road in high gear? A. Some hills. 

Q. And you have to put it in a lower gear? A. 
Put it in a lower gear. 

Q. You have to put it in a lower gear and give it all it 
will take? A. Not necessarily. 

Q. Well, do you? A. It depends on how hard the hill 
is to pull. 

Q. But some hills you have to give it all the gas it will 
take? A. Some of them. 

Q. What is the weight of that truck? A. I don’t know 
what the weight of the truck is. 

Q. Can you give me the approximate weight? A. No, 
sir. 

Q. Do you know what its weight is when empty? A. 
No, sir. 

Q. Do you know what its weight is when it is loaded? 
A. No, sir. 

Q. Do you know what 1700 gallons of gas weighs? A. 
I don’t know, exactly. 
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Q. Approximately? A. Around seven pounds to the 
gallon, or seven and a half. 

Q. Gasoline weighs about seven and a half pounds 

162 to the gallon ? A. I think that is what it is. I never 
weighed a gallon. 

Q. That is your understanding? A. Yes. 

Q. You have been selling gas for how many years? A. 
Around seventeen years. 

Q. Always for the Standard Oil Company? A. Yes, sir. 
Q. As you were coming down Route 6 did you swerve the 
course of your truck any to the right or left— A. (inter¬ 
posing) I was already— 

Q. (interposing) Wait until I finish the question. As 
you were proceeding west on Route 6, did you swerve the 
course of your truck either to the right or to the left or in 
any direction before you hit the Barwell car? A. No, sir. 
Q. You were in control of this truck? A. Oh, yes. 

Q. I mean by that, you were operating it and had abso¬ 
lute control of the truck A. Yes. 

Q. You had your hands on the steering wheel? A. Oh, 
yes. 

Q. You never lost control of your truck at any time 
either before or after the collision; isn’t that so? 

163 A. Well, of course, after the collision it kind of 
knocked me off balance. 

Q. Isn’t it a fact that after the collision you never lost 
control of that truck? A. Not necessarily. It didn’t turn 
over. 

Q. I didn’t ask you that. I said, isn’t it a fact that after 
the collision you never lost control of the truck? Isn’t 
that so? A. That is right. 

Q. You never lost control of the truck. 

The Court. Well, now, did you shake your head or not? 
Because the reporter cannot take a gesture. 

A. When I saw this car he was at that time— 
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By Mr. Schwartz: 

Q. I didn’t ask you that. 

The Court. Wait a minute. He has a right to explain 
his answer. A. When I saw T the car he was about three 
feet of me and that is the first I saw it. 

Mr. Schwartz. That is not an explanation of -what he 
said with reference to control. 

The Court. I think so. 

A. Just as I saw it I tried to pull away from it just at 
the time—directly at the time the collision happened. 

164 By Mr. Schwartz: 

Q. You never lost control of the truck? A. No, sir. I 
don’t think I did as I know of. 

Q. You said a moment ago that you never saw the Bar- 
well car until it was about how many feet from you? A. 
About three feet. 

Q. As a matter of fact, didn’t you say you never saw the 
Barwell car until it was two or three feet from you? A. 
Around two or three feet. 

Q. From two to three feet? A. Yes, sir. 

Q. The first time you saw the Barwell car was when it 
was two to three feet from vou? A. Yes, sir. 

Q. Did you previously state to Officer Zumbrun at the 
scene of the accident you never saw the Barwell car at all 
until you struck it? A. It was just so quick. It was right 
there. As near as I can say it was around two or three 
feet. 

Q. Did you say to Officer Zumbrun that you never saw 
the Barwell car until you struck it? A. I don’t recall what 
I told him. 

Q. But the fact of the matter is that it was no more than 
two or three feet, and it might have been you never saw it 
until you struck it; is that right? A. About two 

165 or three feet. 

Q. Is it correct that you did see it until you actu¬ 
ally struck it or you saw it when it was about two feet from 
you? A. It was about a step. 



Q. Which of those statements is correct? A. It was 
about two or three feet when I saw him. 

Q. You may have told the officer, then, you didn’t see 
it at all until you struck it, but the fact of the matter is 
you did see it when it was about two or three feet from you. 

Mr. Denit. I think he has already answered that ques¬ 
tion. 

The Court. His testimony is he saw the car when he 
was within two or three feet of it. 

Mr. Schwartz. Yes, and then he said he might have told 
the officer— 

The Court, (interposing) Not what he told the officer 
but what he said is the fact. 

Mr. Schwartz. That is what I asked him; what was the 
fact. 

The Court. No. You said he might have seen it within 
two or three feet but his testimonv is he did see it within 
two or three feet. 

Mr. Schwartz. Well, I may be wrong. 

Will you read the question? 

(The reporter read the pending question, as follows): 

“Q. You may have told the officer, then, you 

166 didn’t see it at all until you struck it, but the fact of 

the matter is you did see it when it was about two 

or three feet from vou.” 

•> 

Mr. Schwartz. I want to know which was the fact. May 
I have an answer to that question? 

The Court. Yes, sir. I thought he had answered it, but 
he can answer it again. 

By Mr. Schwartz: 

Q. Will you answer that question? A. Around two or 
three feet. 

Q. You mean, you did not see the Barwell car until it 
was two or three feet from you? You mean the Barwell 
car, the nearest part of the Barwell car, was about two or 
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three feet from the nearest part of your truck; is that 
right? A. Yes, sir. 

Q. Did your truck strike the Barwell car? A. From the 
front door post down, right in the side of the hood. 

Q. That is the part of the Barwell car you struck? A. 
Yes. I just caught his front wheels in front of mine. 

Q. It was your front that ran into the side of the Bar- 
well car? A. The side of the engine. 

Q. It was the front of your truck that ran into the side 
of the Barwell car; that is correct? A. The side of the 
engine. 

167 Q. Did your car come in contact with the Barwell 
car more than once? A. Only once. 

Q. Only once? A. Only once, yes, sir. 

Q. It never struck it the second time? A. No, sir. 

Q. When you struck the Barwell car, in which direction 
did the Barwell car go? A. It went off to the left of the 
road. 

Q. It went off to the left of Route 6? A. Route 6. 

Q. By the left, you mean the south side of the road? A. 
I think that is the south side. 

Q. Over toward the telephone or electric light pole, 
where I am pointing (indicating on map) ? A. Right where 
the pole is. 

Q. Is it about where I am pointing (indicating on dia¬ 
gram)? A. I can’t hardly see, but I think that is right. 
That is going down, is it? 

Q. Yes, sir. This is the direction you were going, and 
this is the direction the Barwell car was going north on 
Durham Church Road (indicating on diagram). A. Yes, 
sir. It went off to the left of it. 

Q. How did it go in that direction? Just describe 

168 the course it took. A. Right straight down, right 
straight toward that pole. 

Q. When you saw the Barwell car, and you say it was 
about two or three feet from you, the Barwell car was head¬ 
ing north on Durham Church Road, wasn’t it? A. I sup¬ 
pose he was going to cross the road, yes, sir. 
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Q. I said, be was headed facing north on Durham Church 
Road. A. Yes, sir. 

Q. And when it came to a stop, which way was the front 
of the car facing after the collision? A. Facing south, 
southwest. 

Q. Was the front bumper sort of facing the telephone 
pole there? A. Yes. It had struck the pole. 

The Court. Are you talking about the car or the truck? 

Mr. Schwartz. The Barwell car. 

Bv Mr. Schwartz: 

*> 

Q. How did it get over there? A. It went down on its 
wheels. 

Q. How did it get over there? Did Mr. Barwell drive it 
over there or did you knock it over there? A. I didn’t 
knock it over there. 

Q. Do you think Mr. Barwell drove it over there? A. I 
don’t know. 

169 Q. You don’t know how it got over there? A. No, 
I don’t. 

Q. You say you didn’t knock it that far? A. No. 

The Court. How far is that from the intersection, sir, 
about? 

Mr. Schwartz. The police officer testified it was a dis¬ 
tance of 74 feet. 

The Court. All right. 

Mr. Schwartz. That was where the car came to rest 
from where the left front wheel made an abrasion on the 
road. 

Bv Mr. Schwartz: 

Q. Did you look at the Barwell car? A. Oh, yes. 

Q. Does this show its appearance after the accident? I 
am showing you Plaintiff’s Exhibit No. 7. A. (Examining 
picture): It does. The front of it here is more broken (in¬ 
dicating). That looks like the car, the same car. 

Q. Doesn’t this photograph correctly show the appear¬ 
ance of the car as it looked immediately after the accident 



115 


when it came to rest at or near the telephone pole? A. That 
is not at the telephone pole. 

Q. I know, but I say, doesn’t that show the ap- 

170 pearance of the car? A. Yes, it does show. 

Mr. Schwartz. May I show this again to the jury 
to refresh their recollection with reference to this particu¬ 
lar photograph? 

The Court. Yes. 

(Mr. Schwartz exhibited photograph to jury.) 

Bv Mr. Schwartz: 

w 

Q. Having in mind the condition of that car as shown by 
the photograph and as you observed it, is it your same be¬ 
lief that the car was driven to that telephone pole by Mr. 
Barwell, or was it knocked there? A. It was not knocked 
there. 

Q. Is it your testimony that it was driven there? A. My 
testimony is he went to the left of the road and I went to 
the right. 

Q. You mean his car went to the left? A. His car went 
to the left. 

Q. And you went to the right ? A. That is right. 

Q. You don’t mean that he drove it that way? A. I 
don’t know. 

Q. Do you know what the extent of his injuries were? 
A. No, I don’t. 

Q. Do you know that Mr. Barwell had his chest crushed 
when he was killed? A. No, I don’t. 

171 Q. Or that the impact crushed his chest? A. 
Well, I don’t know what impact it was, whether it 

was from the collision in the road or at the pole. 

Q. You mean, after the car finally came to a stop at this 
electric light pole the front bumper came in contact with 
this electric light pole or telephone pole? A. His car hit it. 

Q. Whether that caused it; that was the second collision. 
A. No. I don’t know whether it was my own collision in 
the road or his collision with the pole. 
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Q. The second collision about which you speak is when 
the front of his car, the bumper, came in contact with the 
telephone pole? A. That is right. 

Q. The first collision was the collision with your car? A. 
In the road. 

Q. Now, isn’t it a fact that your truck struck the Bar- 
well car from the rear—on the right side of the Barwcll 
car at a point from the rear of the rear door post forward 
to the front of the car; that is, forward on the side, the 
right front door, the right front fender, the right wheel 
and, of course, damaging the motor, as it came from the 
right side; is that right? A. Not from the left door; not 
from the back door but from the front door post. 

Q. From the front door post? A. The front door 
172 post. 

Q. Did you see the point where the left rear door 
jjost was damaged? A. It was not damaged by my truck. 

Q. It was not ? A. No, sir. It struck the pole there and 
all the doors flew open. 

Q. I am not speaking about the doors flying open. It 
struck the pole in front. The front of the car struck the 
pole; isn’t that your testimony? A. The car struck the 
pole. 

Q. Then, it is your testimony, I take it, that the back 
might have been done in some other previous accident? 
A. Yes, sir. I never touched the back of that car; right 
over the front wheel; right over the front wheel. 

Q. Did the car look like that when you saw it just two 
feet before you struck it? Did you see that damage to the 
car (referring to photograph)? A. No. I didn’t see that 
damage. 

Q. Was it there? A. It was so quick you would not 
notice that. You would not be taking notice of that so 
quick. 

Q. Then, it is your testimony you did not strike this part 
of the car (indicating)? A. No. That picture was not 
taken at the scene. 
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173 Q. You say it was not taken at the scene? A. I 
don’t think so. 

Q. This picture was taken by the police officer just after 
the car was moved from the scene of the accident. Did you 
see them when they were taking it? A. No, I didn’t see 
them. There was no house like that (indicating). 

Q. It was taken after the car was moved. A. Oh, after 
it was moved. 

Q. We are not concerned about the house but concerned 
about the damage of the car as shown in that picture. How 
much of this damage you see on the photograph marked 
Plaintiff’s Exhibit No. 7 was not done by your truck? A. 
The damage I done was right over that front wheel (in¬ 
dicating). 

Q. Then, the rest of the damage was not done? A. Not 
by me. 

Q. Not by you? A. Not by my truck. I don’t know how 
that got done. 

Q. You don’t know how it got done. A. No; whether it 
was done after it left the pole or not. 

Q. Or what? A. Or whether it was on their first. I 
never noticed that. 

Q. When you testified before in this deposition didn’t 
you, in response to my question as to what part of 

174 the Barwell car was damaged, say that the damage 
to the Barwell car was from the door post toward 

the front; is that right? A. Yes, sir; the front door. 

Q. You mean by that the front door and not the rear 
door? A. That is right. 

Q. You didn’t state that it was the front door? 

Mr. Denit. Isn’t it a fact that he did state it was the 
front door, Mr. Schwartz? 

Mr. Schwartz. No, sir. 

A. It should be. 

Mr. Schwartz. It says from the door post toward the 
front. 

Mr. Denit. What page is that? 

Mr. Schwartz. Page 25. 
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By Mr. Schwartz: 

Q. Are you able to state the speed of the Barwell car? 
A. No. I can’t state the speed, no. 

Q. Isn’t it a fact, Mr. Gates, that you were riding the 
center of this road? A. On the side. 

Q. I say, isn’t it a fact that you were riding the center 
of the road? A. Not on the center of the road, no. 

Q. Isn’t it a fact that part of your car, the left side of 
your car, was to the left of the center of the road? A. On 
the righthand side going down. 

175 Q. I understand you were going down. A. That is 
right. 

Q. But I say, isn’t it a fact that the left side of your car 
was to the left—I am speaking of the time as you were pro¬ 
ceeding on Route 6 approaching from a point that you had 
come over the crest of the hill to the point you were ap¬ 
proaching Durham Church Road and the collision occurred 
—weren’t you, during that time, riding with part of your 
car to the left of the center of the road? A. To the right. 
Q. Answer that yes or no. 

The Court. He wants to know whether your side of the 
car was not over the center line. 

A. I couldn’t say exactly. I might have been in it, some¬ 
thing like that, and maybe it was not in it at all. So far as 
I know, I was on the right. 

Q. In other words, your answer is you cannot tell? A. 
I was on the right going down. 

Q. It may have been over the center of the road? A. 
As far as I know, I was on the right. 

Q. Did you notice an abrasion after the collision on the 
road, a gouge mark? A. There is a gouge mark there, yes, 
sir. 

Q. Did you notice that? A. Yes, sir. 

176 Q. Do you know where that gouge was with refer¬ 
ence to the road? A. The gouge was to the right of 

the road. 
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Q. By that, you mean it is to the right of the center line 
of the road ? A. Yes, sir. 

Q. Was it at a point, and I am pointing to the letter “z” 
on Route 6 at its intersection with Durham Church Road ? 
Was it about the point I am pointing at on this road? Can 
you see that? A. I guess along there. I couldn’t say. 

Q. But approximately at that point? A. As far as I 
know, yes, sir. 

Q. Do you know how many feet or inches that gouge 
mark was north of the center line of Route 6? A. No, sir, 
I don’t know. 

Q. Was it about one foot and eight inches? A. I don’t 
know. 

Q. Would it be approximately that much? A. I never 
measured it. 

Q. When you first saw the Barwell car part of the Bar- 
well car was across the center line of the intersection, 
wasn’t it? A. Not quite across; just coming out to cross. 

Q. At the center line? Was it at the center line of the 
intersection when you first saw the Barwell car? A. 
177 Not quite. 

Q. Didn’t you testify that when you first saw the 
Barwell car the front wheels were in front of the front 
wheels of your truck? A. We was going— 

Q. (interposing) Just answer the question. Didn’t you 
say that? A. I struck him; caught his front wheels— 

Q. (interposing) Just answer the question. Didn’t you 
testify in your deposition that when you first saw the Bar- 
well car the front wheels of the Barwell car were in front 
of the front of your truck? A. I mean, he just got his 
front wheels in front of mine. 

Q. When you first saw him, isn’t that so? A. Just com¬ 
ing across the road within three feet. 

Q. Isn’t it a fact that when you first saw him he had just 
got the front of his car in front of your truck? A. Just 
got his front wheels in front of mine. 

Q. That was when you first saw him. 
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He is nodding his head. 

The Court. Did you answer the question? 

The Witness. Yes, sir; just as I saw him I was just— 

Q. (interposing) That is what I want to know. Within 
what distance can you stop that truck? A. I don’t know 
what distance I could stop it. I have never tried it. 

178 I never had occasion to try it. 

Q. You have had occasion to stop the truck, 
haven’t you? A. I mean, I never had any occasion to take 
it out and test it. 

Q. Did you ever drive that truck at a speed of twenty 
miles an hour? A. Yes, sir. 

Q. Did you have occasion to apply the breakes driving at 
a speed of twenty miles an hour to stop the truck? A. I 
never had any occasion to stop—I mean, to see how quick 
it would stop. 

Q. No; but did you ever stop it on level ground, or a 
grade of one per cent, stop the truck going at 20 miles an 
hour? A. Well, I have stopped it. 

Q. Can you estimate in what distance you are able to 
stop that truck? A. No. I never actually tried it out. 

Q. Going at thirty miles an hour could you estimate the 
distance within which you could stop that truck? A. No, 
sir. 

Q. Have you any idea? A. No. I couldn’t say. 

Q. Driving along and exercising care for other people 
on the road, you mean you have no conception as to the dis¬ 
tance in which you can stop that truck going at thirty miles 
an hour? A. No. I mean, I have never tried it and 

179 had no opportunity to try it. 

Q. I am not asking you that. I am asking you if 
you can state within what distance you can stop it? A. No, 
sir. 

The Court. The witness said he never tried it because 
he never had any occasion to try it. 
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By Mr. Schwartz: 

Q. "Who was in the truck with you? A. I had the little 
boy, George Bowman, a colored boy. 

Q. Was there anyone else? A. No one else. 

Q. Describe a little more, for the benefit of the Court 
and jury, this truck you were driving; I mean, as to size. 
A. The size of the truck? 

Q. Yes, sir. A. Well, I don’t know the size of the truck. 
You mean the capacity in gallons? 

Q. No. I mean the size of the truck, as to the measure¬ 
ments of the truck itself. Do you know how wide it is ? A. 
I don’t know how* wide it is. 

Q. Is it approximately seven and one-half feet wide? A. 
It might be. 

Q. On that road, driving a truck seven and a half feet 
wide, is it possible to drive to the right of the center 
180 of the road at all times? A. Yes, sir. We usually 
drive to the right. 

Q. And it is possible to do so? A. Possible. 

Q. Do you know how long the truck is? A. I don’t know 
how long it is. 

Q. Do you know whether it is as long or longer than an 
ordinary passenger car? A. Well, it is a little longer than 
a car. 

Q. By a little longer, it is <ibout one and a half times as 
long, isn’t it? A. I don’t know. 

Q. Isn’t it at least twenty-five feet long, that truck? A. 
I don’t know how long it is. 

Q. How high does that truck sit? A. What do you mean, 
the tank or the cab? 

Q. The driver; where does he sit on the truck? A. It is 
a cab over over the engine. I don’t know exactly how high 
it is from the ground. I never measured it. 

Q. You have to climb up two steps to get to the cab, to 
the place where you sit down in the cab? A. One step, and 
then the next one is the floor board. 
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Q. That makes two steps. In other words, when you get 
into a passenger car, your running-board is on a level with 
the floor board where one sits. 

181 A. I think they are. 

Q. In other words, when you sit in the driver’s 
seat of a car like this (illustrating), the floor on which your 
seat rests as you drive the car is on a line with the running- 
board? A. That is right. 

Q. When you step from the street onto the running- 
board your feet is level with the floor? A. That is right. 

Q. That is not so with a tank truck. In other words, 
there is an additional step to step up to get to your posi¬ 
tion in the cab to drive the truck? A. That is right. 

Q. Do you know wdiat the size of the tires was on that 
truck? A. No, I don’t, right offhand. 

Q. Well, as a matter of fact, isn’t it a fact that the engine 
part of the truck, the motor part of the truck you were 
driving, the height of it from the ground is approximately 
the same, or almost the same as the height of any other 
passenger car, top and all? A. I never measured it. I 
couldn’t say. 

Q. Did you ever have occasion sitting in the cab of your 
gas truck to talk to someone who w’as alongside you? A. I 
sit over the engine. 

Q. I know you do; but, I say, did you ever have 

182 occasion to talk to someone as you sat in your cab, 
who w'as standing on the road or sidew’alk? A. Oh, 

yes, I have. 

Q. Where you are seated is on about a level with a man’s 
head? A. I imagine so. 

Q. In other w’ords, as you sit in the cab of your truck, 
or w'here the seat of the truck w’ould be, is on a level with 
a man’s head standing on the road or sidewalk? A. It de¬ 
pends on the height of the man. 

Q. I mean, a man about five feet ten inches or close to six 
feet. A. I never did try it out. I couldn’t say, exactly. 

Q. The position where your seat is, is about six feet off 
the ground? A. Maybe it is. I never measured it. 
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Q. But you would say it was several feet above the 
ground? A. Oh, yes. 

Q. So that all told you are approximately eight or nine 
feet above the ground in your position looking at traffic as 
you go down the road? A. I don’t know if it is about eight 
or nine feet. I don’t know how far it is. 

Q. Well, would it be approximately that? A. It might 
be. 

183 Q. Did you have windshield wipers on that truck? 
A. Yes, sir. 

Q. And they were operating? A. Yes, sir. 

Q. Are there two windows or one single glass all the way 
across? A. Two windows. 

Q. Did you have windshield wipers on both sides or one 
side? A. Yes, both sides. 

Q. In front of the driver’s seat and also on the righthand 
side? A. Yes. I am positive of that. 

Q. There were windshield wipers on both sides of the 
windows? A. Yes, sir. 

Q. Were they operating at that time? A. Mine was 
operating. 

Q. Don’t they operate together? A. I think they oper¬ 
ate together, but I know mine was operating. 

Q. You don’t remember whether the one on the right- 
hand side was operating or nbt? A. No, I don’t. 

Q. Do you remember having any trouble about it 

184 operating? A. No, indeed, no trouble, as I know. 

Q. Why do you say yours was operating? Do you 
have some doubt about whether the other one was operat¬ 
ing? A. No doubt about it, but I know mine was operating. 

Q. There are windows on the side of where you sit in 
this cab. There is a front window and a window on either 
side in the door? A. Yes, sir. 

Q. Those windows at the time this accident happened 
were closed, weren’t they? A. Yes. 

Q. All the windows in that cab were closed? A. Yes, sir. 

Q. It was right cold that day, wasn’t it? A. Not so cold. 
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Q. It was cold enough to wear a coat, wasn’t it? A. Well, 
kind of a sweater, or something like that. 

Q. Wasn’t it sort of warm inside your truck? A. Not 
so warm, no. 

Q. Two of you were inside the cab? A. Two in there, 
yes, sir. 

Q. What ventilation does the cab have? Does it have a 
fan or anything? A. No fan, no, sir. 

Q. The two of you had been inside the cabin for 
1S5 how long before this accident happened, since you 
last had occasion to be out of it ? A. Oh, three-quar¬ 
ters of an hour, I guess; something like that. 

Q. Wasn’t there a condensation of water on the inside 
of that glass on the left side and on the right side? A. 
There could have been a little water. There was no wind¬ 
shield wiper on the side. 

Q. That would be condensed. A. Just drops of water. 

Q. That would be made from it raining in; that would be 
condensation on the glass. A. The drops of water would 
be on the outside; naturally on the outside. 

Q. What would be on the inside of the glass? A. Noth¬ 
ing. 

Q. Wasn’t there any condensation on the inside of the 
glass? A. I didn’t see it. 

By the Court: 

Q. Were any of the windows or doors open? A. I might 
have had my window cracked at the top. I couldn’t swear 
to that. I don’t think it was open but just a little at the 
time. 

Q. If they had been closed there would have been 
186 condensation from your breath? A. That is a very 
big cab. I don’t know that it would be. 

By Mr. Schwartz: 

Q. Now, as a matter of fact, didn’t you testify that your 
windows were closed all around? A. So far as I know, I 
had them closed. 
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Q. After your truck struck the Barwell car, where did it 
come to a stop? A. I went off to the right in back of that 
car sitting there. 

Q. Was that at the point where I am pointing on this 
plat, where the letter “Z” is, in a trench; is that about 
where your truck came to a stop after this collision? A. 
On that side. I imagine so. 

Q. At approximately that point? A. I don’t know ex¬ 
actly how far down, but it went off to the right of the road. 

Q. Do you know how far you went after you struck this 
Barwell car before you came to a stop? A. Not exactly. 

Q. Approximately? A. 80 or 90 feet, I imagine. 

Q. SO or 90 feet? A. Something like that. I don’t know, 
exactly. I never measured it. 

187 Q. It could not have been as much as 180 feet? 
A. 180 feet? 

Q. Yes, sir. A. No, sir. 

Q. It could not have been as much as 130 feet? A. Well, 
I didn’t take the measurements of it, sir. 

Q. You say you think it went—what did you say? 

Mr. Denit. He said 80 or 90 feet. 

A. I think around 80 or 90 feet, just from looking at it. 

By Mr. Schwartz: 

Q. Don’t you remember saying that you recalled the 
abrasion in the road made by the left front wheel of the 
Barwell car, and don’t you know from that point your 
truck came to a stop a distance of 124 feet away? A. I 
never measured it. I don’t know. 

Q. Could it have been that much? A. I couldn’t say so 
because I never measured it. 

Q. There were some other cars, I believe you say, that 
were parked somewhere along in here, in this vicinity (in¬ 
dicating) ? A. Yes, sir. 

Q. Where were they parked ? A. They were parked kind 
of on the side of Route 6. 

Q. Were they off the road? A. Just off the high¬ 
way. 
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188 Q. They were entirely off the highway? A. They 
were not on the hard surface. 

Q. And they were not on the gravel surface? A. Kind 
of on the side of the gravel. 

Q. Were they off the gravel on private property, or were 
part of them on the gravel side? A. They were right side 
by side. 

Q. I know there were two cars there, but you say they 

were side by side? A. That is right. 

Q. Now, was any part of either car on the gravel part of 

the road or any part of the highway? A. I don’t think 

thev were. 

•> 

Q. Did you strike either one or both of those cars? A. 
I ran right into the back of one of them. 

Q. You say they were side by side. With reference to 
these gas pumps, where were these two cars parked? A. 
They were past the gas pumps. 

Q. By past the gas pumps you mean west of the gas 
pumps? A. That is right. 

Q. And north of the gravel portion of Route 6; is that 
right? A. That is right. 

Q. So that you would place them somewlieres near where 
I am pointing to in there (indicating)? A. Some- 

189 wheres in there. 

Q. And they were side by side? A. Yes, sir. 

Q. You say you ran into the back of one of these cars? 
A. Yes, sir. 

Q. What happened when you ran into the back of one of 
them? A. I pushed it on into the ditch. 

Q. Do you know how far from the ditch, where I pointed, 
you pushed it? A. No, I don’t know how far. 

Q. Would it be as much as fifty feet? A. I never meas¬ 
ured it. 

Q. Did you push it approximately fifty feet? A. I 
couldn’t say. 

Q. You cannot give us any estimate of the distance you 
pushed it? A. No. I never measured it, and I don’t know. 
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Q. When you pushed it you crushed it underneath the 
truck you were driving? A. It went into the ditch and my 
truck pushed right up on it. 

Q. I show you Plaintiff’s Exhibit No. 5. Does that show 
it? A. Yes, sir; that is it. 

190 Q. Plaintiff’s Exhibit No. 5 shows the truck over 
this car which you crushed underneath it? A. It 

went into the ditch, yes, sir. 

Q. And you crushed it underneath your truck. A. It 
went up on it. 

Q. And this picture shows the truck you were driving at 
the time, the front part of it? A. Yes, sir. 

Mr. Schwartz. In order to refresh their memory, may I 
let the jury see this again? 

The Court. Yes. 

Mr. Denit. Your Honor, may we have a short recess? 
The Court. Yes. 

(After a short recess the following proceedings were 
had): 

Q. This car you crushed in the ditch you pushed in front 
of your car. Was it in front of your car as you pushed it? 
A. Yes, sir, in front of me. 

Q. Forward toward the ditch from the point where you 
struck it? A. That is right. 

Q. You were not able to state the distance you pushed 
it before it got to the ditch? A. No, sir. 

Q. There was another car, was there not, that was 
parked alongside it? A. That is right. 

191 Q. There in the same position but parallel with 
it; is that right? A. Yes, sir. 

Q. Was this other car to the right of the one you crushed 
in the ditch? A. To the right. 

Q. That would be farther away from the road? A. That 
is right. 

Q. Did you come in contact with that other car? A. 
There was a piece of timber there that my wheels pushed 
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and the end of it came in contact with the left front fender 
of it, as close as I can remember. 

Q. You think the timber came in contact with it? A. 
No; my truck hit the piece of timber. The end of the tim¬ 
ber struck this car and— 

Q. (interposing) Your truck went to the right— 

Mr. Denit. (interposing) Let him answer. 

A. The end of the piece of timber flew up and struck the 
left fender, front fender of the car, and it shoved the front 
around and the rear end into the tracks where I had gone in 
there. 

Q. No part of your truck struck this other car? A. No 
part of my truck. 

Q. You passed along the side of the front fender of this 
other car, didn’t you? A. Yes, sir. 

192 Q. I show you Plaintiff’s Exhibit No. 9 and ask 
you to look at that car and see if that is the car you 
refer to? A. (Examining photograph:) That is correct. 

Q. I ask you to look at the front fender of that car. A. 
The left? 

Q. Yes, the left front fender of the car, and tell me 
whether or not the damage which you see to that left front 
fender was the damage you say was inflicted by a timber 
coming in contact with it? A. A timber flew up and struck 
that left front fender. 

Q. Isn’t it a fact that from the very marks on the left 
front fender of that car, you can see that your truck came 
in contact with it, or some vehicle came in contact with it? 
A. My truck didn’t come in contact with it. 

Q. Did you see the timber strike it? A. Well, there was 
the end of it where it had struck it, a brush mark on it. 
That car had a lot of old marks on it. 

Q. It didn’t look like that before the collision? A. Of 
course, I never really examined it. I do know the end of 
the timber struck that fender and pushed the front around. 

Q. Were there tires on that automobile? A. Some of 
them; flat tires were on it. 
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Q. There were tires on it? A. Tires on it. 

Q. It was not without tires? A. No. As far as I 
can recall, it had been sitting there for a long while, 
a long time. 

Q. But it had tires on it? A. I am positive it had tires. 

Q. And Plaintiff’s Exhibit No. 9 shows that it had tires 
on the wheels, at least those that are visible? A. Yes. 

(The jury examined Exhibit No. 9.) 

Q. Before you reached the knoll, the crest of the hill some 
350 feet east of Durham Church Road, what is the topog¬ 
raphy of the ground? Was it a slight upgrade? A. Just 
a little. 

Q. A slight upgrade. That is back this way (indicating). 
Before you got to that knoll, which is shown on the eastern 
extremity of this map, and that is 350 feet from the inter¬ 
section, there is a slight upgrade? A. Just a little upgrade. 

Q. You had your foot on the accelerator, of course, and 
in fifth gear to make that grade? A. There is not enough 
upgrade to hardly detect it in driving a car. 

Q. You had to keep your foot on the accelerator? A. 
Your foot sets on there. 

194 Q. And it continued to set on there until the col¬ 
lision occurred? A. Your foot sets on there all the 
time. It depends on the amount of gas you want to give it. 

Mr. Schwartz. That is all. 

Cross Examination 
Bv Mr. Denit: 

Q. Mr. Gates, is Durham Church Road a paved or un¬ 
paved road ? A. It is a dirt road. 

Q. Is Route No. 6 a paved highway? A. A macadam 
highway, yes, sir. 

Q. Is Route 6 the only paved highway leading from La 
Plata to Ironsides? A. The onliest one. 

Q. Reference was made to certain customers that were 
passed by you on the way down to Ironsides that morning. 
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Will you tell us why you passed those customers that morn¬ 
ing? A. We usually go down to the lower end and work 
back so that in case we are short of gas we would be closer 
to make a second trip. We usually go down to the lower 
end and work our way back. 

Q. Was there any occasion for you to be in a hurry that 
morning to get down to Ironsides? A. Not a bit. 

• ••#••••*• 

199 The Court. Do you agree that he was killed in¬ 
stantly? 

Mr. Denit. Yes, sir. 

**•*••••#• 

The Court. As I understand it, the defendant admits 
that the plaintiff’s intestate died instantly as a result of 
this accident. 

Mr. Denit. That is correct. 

• #•*••*•#• 

200 Mr. Schwartz. Now, if your Honor please, we 
don’t have to offer it, but I ask your Honor to take 

cognizance of the Maryland statute, the death statute of 
the State of Maryland, but at the proper time your Honor 
will be called on to pass upon it. 

The Court. Which statute is that? 

Mr. Schwartz. The wrongful death statute of Maryland. 
The Court. Oh, yes. 

Mr. Schwartz. W T e ask your Honor to take judicial 
notice of it. 

201 The Court. You mean the Lord Campbell’s Act. 
Mr. Schwartz. Yes, sir. 
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Mrs. Constance M. Sheppard 

• ••*••••*• 

Direct Examination 
By Mr. Schwartz: 

_Q. Mrs. Sheppard, will you state your full name? A. 
Constance Mary Sheppard. 

Q. You are known as Mary Sheppard? A. That is right. 
Q. You were known as Mary Barwell before you were 
married? A. Yes. 

Q. What was your relation to Edmund C. Barwell? A. 
I was his daughter. 

Q. Will you state your mother’s name? A. Constance 
Amy Barwell. 

Q. How old are you, Mrs. Sheppard? A. Twenty-one. 

Q. Where were you born? A. Essex, England. 

Q. Will you tell us the date of your birth? A. June 1, 
1923. 

202 Q. You are married? A. Yes, I am. 

Q. When were you married? A. March 20, 1942. 
Q. What is the name of your husband? A. Thomas 
Sheppard. 

Q. Where were you living at the time of your marriage ? 
A. 2801 Monroe Street, Northeast. 

Q. In Washington ? A. Yes. 

Q. Where is your husband now? A. At Fort Myers, 
Florida. 

Q. In what capacity is he there? A. He is in the Army 
Air Corps. 

Q. He is in the United States Army? A. That is right. 
Q. How long has he been in the United States Army? 
A. Since December 31, 1943. 

Q. Where did you attend school? A. I went to Brook- 
land, Taft and McKinley. 

Q. In Washington? A. Yes. 

Q. Where were you living on October 28, 1943? A. At 
Riverside, Maryland. 
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Q. With whom? A. With my mother and father. 

203 Q. Was your husband also staying there? A. 
Yes, sir. 

Q. You were living there with him ? A. Yes, I was. 

Q. How long had you and your husband been living with 
your mother and father? A. Since we moved to Riverside, 
about ten days before that. 

Q. How recently had your father acquired this property 
and moved into this property at Riverside? A. Well, he 
had just gotten it. I know he had been there ten days. 

Q. He had just gotten it about ten days before his death? 
A. Yes. 

Q. Under what arrangement were you and your husband 
there? A. Well, mother wanted company down there, and 
my husband was going to move down. My husband was 
going to take care of the outside of the place; raise live¬ 
stock and chickens on the outside of the place. 

Q. Did you and your husband pay any room or board 
while you were there? 

Mr. Denit. Just a moment. We object to that. That is 
very immaterial to this case. 

The Court. It is immaterial in a sense, but the 

204 Court thinks it is fair for them to show the back¬ 
ground, the witness to show the background in so 

far as she can. Proceed, sir. 

By Mr. Schwartz: 

Q. Was any money paid to your father for your board 
or room while you were down there ? A. No, there was not. 

Q. Or were you there up to this time as his guest? A. 
Uh-huh. 

Q. What contribution has your father made since your 
marriage to your maintenance and support, if any, in the 
way of cash? 

Mr. Denit. I object to that. 

The Court. That is a question of legal liability, not an 
actual contribution. 
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Mr. Schwartz. No. It is my understanding it is a mat¬ 
ter of actual contribution. 

The Court. Under the Maryland statute? 

Mr. Schwartz. That was my impression. 

The Court. The Maryland law would be the Maryland 
statute. I am frank to say— 

Mr. Schwartz, (interposing) If your Honor please, in 
this matter of contributions, for instance, take the instance 
of a mother. There is no legal obligation on a man to sup¬ 
port his mother. But the Maryland statute expressly pro¬ 
vides that—it doesn’t say adult children. 

205 By the Court: 

Q. You were born in 1921, you say? A. 1923. 

The Court. Well, gentlemen, I don’t remember. I had 
a great many cases under the Lord Campbell’s Act a great* 
many years ago, but I don’t remember, now. 

Mr. Denit. If my friend can show us one opinion in 
Maryland where any such testimony has been considered, 
I will withdraw my objection immediately. 

The Court. If we could have the second volume of the 
Code together with the Supplement and Annotations, they 
will show it right away. 

Mr. Denit. Our impression is that it is different. 

The Court. You had better examine on another line 
until half past twelve, and get the Code over here and look 
at it during recess. 

By Mr. Schwartz: 

Q. Had you had occasion to travel to Washington at any 
time with your father? A. Yes, I have. 

Q. From where you were then living? A. Yes. 

Q. What road did he take to go into Washington? A. 
Well he went through Durham Church Road, just straight 
across. 

206 He went through Durham Church Road straight 
across Route 6? A. That is right. 
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Q. And continued on to Washington that way ? A. That 
is right. 

Q. Have you traveled with him over that road more than 
once? A. Three or four times. 

Q. How many children did your mother and father have? 
A. Two. 

Q. Besides you, will you state the name of the other? 
A. My brother. 

Q. What is his name? A. Warren Edmund Charles 
Bar-well. 

Q. Where was he born? A. Here in America. 

Q. Is he older or younger than you? A. He is older. 

Q. What is his birth date? A. March 22, 1921. 

Q. Where is he, now? A. He is in St. Elizabeth’s Hos¬ 
pital as a result of a nervous breakdown. 

Q. Before your mother and father moved to Riverside, 
where were they living? A. In Odenton, Maryland. 
207 Q. How long did they live there? A. Not quite 
two vears. 

Q. Did they occupy that place both summer and winter? 
A. No. We had an apartment in town in the winter. 

Q. And they occupied that place in the summer? A. 
Uh-huh. 

Q. Prior to living at Odenton, Maryland, in the summer, 
where had they lived in the summer preceding that? A. 
They had been in town. 

Q. Where had your mother and father lived in the pre¬ 
ceding winter of 1943; that would be 1942, wouldn’t it? A. 
They lived at Mt. Ranier. They had an apartment. 

Q. At Mt. Ranier? A. Uh-huh. 

Q. Where did they live before that? A. On Monroe 
Street. 

Q. How long did they live on Monroe Street? A. I 
think about four years. 

Q. How long had your father been employed by the 
Yellow Cab Company? A. I think four years, four or five. 
Q. Prior to that what had your father done? A. He 
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was secretary and treasurer of the Diamond Cab Com¬ 
pany. 

208 Q. Is that known as the Independent Taxi Owners 
Association? A. Yes, sir. 

Q. And that operates taxicabs known as the Diamond cabs 
in the District of Columbia ? A. Uh-huh. 

Q. Before that what had your father done? A. Well, he 
was a limousine driver for a while, and then he worked as a 
florist when he first came over here. 

Q. He worked as a florist when he first came over here to 
the United States? A. Uh-huh. 

Q. Out in the country did your mother have any domestic 
help at Riverside? 

Mr. Denit. We object. I cannot see that that has the 
slightest evidentiary value in this case. 

Mr. Schwartz. It is proof of contribution. 

Mr. Denit. Proof of contributions? 

Mr. Schwartz. Certainly; to the mother’s maintenance 
and support. 

Mr. Denit. I submit, furthermore, that this witness could 
hardly testify as to the relations between her mother and 
servant help in the place. 

The Court. I don’t know whether she can or not. If she 
says she can, there is nothing I can do. 

Mr. Denit. Isn’t her mother here? 

209 Mr. Schwartz. Yes. If you admit that is a fact, I 
won’t question her about it. 

The Court. Proceed. 

By Mr. Schwartz : 

Q. Did she have any domestic help? A. You mean at Riv¬ 
erside or Odenton? 

Q. Yes, at Riverside. A. At Riverside she did not. 

Q. That is where you went down ten days before? A. 
Yes, sir. 

Q. At Odenton did she have any domestic help? A. Yes, 
she did. 
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Q. Who did she have there, white or a colored maid? A. 
A white maid. 

Q. Did you have anybody else to help around with the 
household duties? A. We had a colored boy. 

Q. You lived at home, of course, before you were mar¬ 
ried? A. Yes. 

Q. In your household was whom besides your mother and 
father? A. My grandmother, my brother and myself. 

Q. Has your grandmother lived with you as long as you 
can remember? A. All my life. 

210 Q. Will you state to the Court and jury the course 
of your father’s and mother’s life at home? I mean 

by that, how did they spend their recreational period to¬ 
gether, when they were together? A. Well, they used to 
entertain occasionally. That is about all. 

By the Court: 

Q. They did what? A. Entertain occasionally and go out 
to dances occasionally. 

By Mr. Schwartz: 

Q. Did your mother and father dance? A. Yes, they did. 
Q. Do you know whether they ever had occasion to dance 
together? A. Well, dad belonged to the Music Association 
and used to go to dances and they used to attend that. 

Q. Can you state how your mother would dress when they 
would go out on those occasions? A. Well, in evening wear. 

Q. Your husband was engaged in what kind of work be¬ 
fore he went to military service? A. He was a machinist. 

Q. Were you employed? A. Yes, I was. 

211 Q. I mean, after your marriage were you employed ? 
A. Yes, I was. 

Q. Where did you take employment? A. Well, I was 
working at the time I got married. 

Q. Yes, but I mean, after you got married? A. Well, I 
continued to work. 
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Q. Then, when you went down to Riverside to live, were 
you employed then? A. No, I was not. 

Q. After your father’s death did you then resume employ¬ 
ment? A. Yes. 

Q. During the period that your mother lived at Odenton, 
just before they moved to Riverside, and then when they 
lived—I think in Mt. Ranier—I know they lived in Mt. 
Ranier just during the winter, during that winter—and be¬ 
fore that they lived on Monroe Street. How long did they 
live on Monroe Streeet? A. I think it was between four and 
five years. 

Q. In a house? A. Yes. 

Q. This place in Mt. Ranier, was that an apartment? A. 
Yes. 

Q. Where did they live before they lived on Monroe 
Street? A. We lived in the Brooklyn area on Douglas Street 
and on 12th street. 

212 Q. You were living with them? A. Yes. 

Q. During that period was your mother employed? 
A. Not for the last ten years. 

Q. Your mother has not been employed during the last 
ten years? A. No. 

Q. She has not done any work other than her household 
duties? A. Not then, no. 

Q. Since your father’s death has she been compelled to 
work? A. Yes, sir. 

Mr. Denit. Just a moment. We object to that. 

Mr. Schwartz. I will change the question. I withdraw 
the question entirely. 

By Mr. Schwartz: 

Q. How long has your brother been at St. Elizabeth’s? 
A. About a year and five months. 

Q. Before that, I think you said he had lived with you at 
home? A. Yes. 

Q. Was he always living at home before he was taken 
over to St. Elizabeth’s? A. He was in the army. 
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213 Q. I mean, before he went into the army? A. Yes. 

Q. He always lived at home? A. Yes, sir. 

Q. And after he got out of the army did he then return 
home to live at home? A. He did for a short while. 

Q. It was after that that he went to St. Elizabeth’s; is 
that right? A. Uh-huh. 

Q. And that is where he is, now? A. Uh-huh. 

Q. How often did your father have occasion to see him 
while he was at St. Elizabeth’s? A. Three times a week. 

Q. When he went there what did you observe, if anything, 
about contributions made by your father toward the main¬ 
tenance of your brother? A. Well, he had to pay for him 
when he went there. 

By the Court: 

Q. How is that? A. He had to pay for his maintenance. 

By Mr. Schwartz: 

Q. Did he give him any additional money besides that? 

A. He had to pay attendants and take him cigarettes 

214 and magazines and different things. 

Q. Your father took him cigarettes and magazines 
and different things? A. Yes, sir. 

Q. When you say he paid the attendants, in what way do 
you mean he did that? A. To bring him home on Sunday 
you have to pay somebody to have with him. 

Q. Did that occur from time to time? A. During the last 
summer at Odenton every Sunday he would bring him home, 
about. 

Q. When the attendant would bring him home your father 
would have to pay him? A. Yes, sir. 

Q. Do you know how much your father paid at St. Eliza¬ 
beth’s? A. Altogether? 

Q. No; how much monthly rate was it, or daily rate? 
A. I think it is $60 a month. 

Mr. Schwartz. If your Honor please, reserving the ques¬ 
tion merely of contributions, about which I will in the 
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meantime get the Maryland statute, I have no other ques¬ 
tions of this witness. 

The Court. I was going to suggest at the noon recess 
counsel on both sides look at that Maryland statute and also 
the supplement, and I am sure you will find exactly 

215 what you are looking for. If you don’t find it, I 
would like to have a Maryland case. 

Mr. Schwartz. Very well, your Honor. 

The Court. It is of interest to both sides. 

Mr. Schwartz. Yes, sir. 

The Court. You may have looked it up; I don’t know. 

Mr. Denit. We have, your Honor. 

Mr. Schwartz. I want to ask one other question I had 
overlooked. May I? 

The Court. Certainly. 

By Mr. Schwartz: 

Q. You say your grandmother has lived with you ever 
since you were born? A. Yes, sir. 

Q. Is your grandfather living or dead? A. He is dead. 

Q. Did there come a time that your grandmother stopped 
living with you? A. Yes. 

Q. When was that? A. When mother and dad went down 
to the country. 

Q. When your mother and dad moved down to the coun¬ 
try. Would that have been to Odenton? A. Yes. 

Where did your grandmother live then? A. She 

216 had a room in town. 

Q. Who provided that room for her ? A. Dad. 

Q. Who paid for that room? A. Dad. 

Q. Who provided for your grandmother’s needs during 
that time? A. Dad. 

Q. That is Mr. Barwell, your father? A. Uh-huh. 

Q. You were not living with your parents when they were 
living at Odenton; is that right? A. No, I was not. 

Q. Did you have occasion to go there often? A. Every 
week end occasionally. 
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Q. When you went there every week end did you see your 
grandmother? A. She was there. 

Q. How much time would your grandmother spend there 
when she had an apartment in town? A. About three or 
four days a week. 

Q. After moving to Riverside, how about it then? A. 
About the same. 

Q. Was your grandmother at your place at River- 
217 side on Octboer 28,1943? A. Yes. 

Were you there at that time? A. Yes. 

Q. About what time of day did you learn of the death of 
your father? A. About 11 o’clock. No, it wasn’t. I don’t 
know exactly what time it was. It was in the morning after 
he left. 

Q. After he left in the morning? A. It must have been 
earlier than that. 

Q. He left for where, to go to town? A. Yes, to go to 
work. 

Q. You never saw him after that alive? A. No. 

Mr. Schwartz. You may inquire. 

Cross Examination 
By Mr. Denit: 

Q. Mrs. Sheppard, was your brother in the United States 
Army? A. Yes, he was. 

Q. In what capacity? A. He was in the Air Corps. 

Q. How long was he in the Army? A. Almost five months. 

Q. Do you know whether he was discharged be- 
21S cause of his physical condition ? A. Yes, he was. 

Q. Do you know whether he received a pension of 
any kind ? A. He has not, yet. 

Q. No provision at all from the Army was made for vour 
brother, so far as you know? A. Not yet. 

Q. What? A. No, not that I know of. 

Q. You have testified with reference to payment of board 
and other charges at St. Elizabeth’s Hospital. Do you 
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know whether your brother was admitted there as a mili¬ 
tary patient? A. He -was not at the time, no. 

Q. Is he now? A. I don’t know if he is now or not. I 
don’t think so. 

Q. Don’t you know one way or the other? A. Well, he 
didn’t get a pension, so I don’t think he would be entered as 
a military patient. 

Q. Did you ever see your father pay any bills at St. Eliz¬ 
abeth’s Hospital? A. I have seen him pay the attendant, 
but I have not seen him pay bills. 

Q. When you told us $60 a month was paid by your 
father- 

The Court, (interposing) She said she thought it was $60. 
By Mr. Denit: 

219 Q. Did you ever see your father pay any such 
amount. A. No. I have seen him pay bills coming to 

the house. I know how much that was. 

Q. How? A. I have seen him pay the bills that came to 
the house. I know how much that was. 

Q. Do you have any of those bills today? A. I don’t 
know about that. 

Q. What? A. I don’t know if we have any today or not. 

Q. Did you ever see your brother’s discharge papers? A. 
Yes. 

Q. From those papers did you ascertain whether he was 
discharged for physical reasons? A. Just for poor health. 

Q. What branch of the service did you say your husband 
is in? A. The Air Corps. 

Q. He has been in since December, 1943? A. Yes. 

Q. Does he hold a commission? A. No. 

Q. Is he a technician? A. He is in the gunnery 
school. 

220 Q. Does he have any kind of rating? A. No. 

Q. You mean he is just a private? A. Yes. 

Q. He was a machinist before he went into the service? 
A. Yes. 
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Q. What sort of a machinist? A. At the naval torpedo 
plant. 

Q. Do you know whether he served his apprenticeship 
as a machinist? A. Yes, he did. 

Q. How long had he been working at the naval torpedo 
plant? A. Three years. 

Q. What was his salary there? A. About $48 a week. 

Q. For how many days a week? A. Well, overtime, of 
course, was extra. He got six days a week. 

Q. He got $48 for six days a week? A. I think that is 
what it was. 

Q. Do you know what rate of pay he got per hour? A. I 
don’t know. 

Q. W 7 hat were your earnings at the time of your mar¬ 
riage? A. $30 a week. 

Q. Where did you work? A. At the British Minis- 

221 try of Supply. 

Q. What kind of work did you do? A. Typing. 

Q. You got $30 a week there? A. Yes. 

Q. How long did you work there? A. For a year and a 
half. 

Q. Are you still working there? A. No. 

Q. Where are you working? A. At the Carnegie-Hlinois 
Steel Corporation. 

Q. What kind of work do you do? A. Secretary. 

Q. How much do you get per week? A. $34.50. 

(The Court and witness had a conference in a low tone.) 

The Court. I asked her if she got an allotment from her 
husband and she said she did, of $50 a month. 

Mr. Denit. That is all. 

Redirect Examination 
By Mr. Schwartz: 

Q. Do you know whether or not your husband was able 
to get a furlough in order to get home to attend this trial? 

A. No, he was not. 

222 Q. He was not able to? A. No. 
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Mr. Schwartz. I wanted to show that the military 
authorities had declined to give him a furlough. That is 
all. 

The Court. All right. Step down. 

(Witness excused.) 


Mrs. Clara Barwell 

* • • • ' * • • * * * 

Direct Examination 
By Mr. Schwartz: 

Q. Mrs. Barwell, will you state your full name ? A. Clara 
Barwell. 

Q. It may be hard for you, but keep your voice up as much 
as you can so that the last gentleman sitting over here can 
hear what you say. 

You are the mother of the late Edmund C. Barwell? A. 
Yes, I am. 

Q. When was Edmund C. Barwell born? A. He was born 
in Lichfield Barracks in the new century, the 9th of April, 
1900. 

Q. He was born on the 9th of April, 1900? A. In Lich¬ 
field Barracks. My husband was a military man. He was 
twenty-one years in the Army. 

223 Q. That was in England? A. That was in England, 
yes, sir. 

Q. When your son was growing to manhood where did 
he go to school. A. He was educated in the Lichfield gram¬ 
mar school. After that, well, he got his college degree, then 
we sent him to Sutton Valley St. Kent. That is one of the 
really gentlemen’s school. 

Q. Did there come a time when he graduated from that 
school? A. Then, my husband wrote to him—well, he wrote 
home to us and asked us what we thought about my son 
going out in life, what position in life he was thinking upon, 



144 


so my husband wrote back and said he thought a banking 
career would be nice. He said he had no one to take any 
more learning as he knew quite sufficient for any bank, and 
he was articled to the National Bank. 

Q. He was articled to the National Bank of England. You 
mean he took employment there to start his service as a 
banker? A. Yes. He was on what we call the first step, 
and he had to show what he was doing there. It was a rather 
big thing for a boy to be occupied in. My son was very 
well educated and he was distinguished. He distinguished 
in mathematics. We only had the one son, the one child, and 
of course, like all the rest, like every mother, we tried 

224 to do everything for him. 

Q. Now, Mrs. Barwell, after your son left school 
and was articled to the Bank of England, how long did he 
continue to work for the Bank of England? A. Well, about 
six months. He was called into the war. 

Q. He worked for about six months? A. I think it was 
six months; about that time. 

Q. Then he was called into the war? A. Yes. 

Q. That was the first World War with Germany? A. Yes. 

Q. Did he go into military service? A. Yes. He served 
six months training; and then, you know, the soldiers at 
that time were sent to Germany, now the old soldiers’ bat¬ 
talion. 

Q. After six months training in the army, then he went 
to Germany during the war? A. For six months in the 
Army of Occupation. 

Q. Did there come a time after that that he returned, 
after the war was over, to England? A. Yes, he came back, 
and he was in the record, a clerk in the record office for a 
time. 

Q. He was clerk in the record office? A. Yes. 

Q. At that time how old was he? A. He was twenty 

225 and a half. He was young. 

Q. Now, did there come a time after that, that he 
met Mrs. Barwell and got married? A. Yes. He met his 
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wife—they met each other and decided to be married, like 
young people in wartime do. They came to England. On 
their honeymoon they came to America. 

Q. Your daughter and son? A. My son and his wife. 

Q. Came to the United States on their honeymoon? A. 
Yes, sir, they came to the United States on their honeymoon. 
I had a brother and sister living here at that time. 

Q. Your brother and sister are living or dead, now? A. 
They are both dead, now. 

Q. Did you remain in England? A. Yes. 

Q. Your husband was living there? A. Yes. 

Q. After they came to the United States on their honey¬ 
moon, how long did they remain in the United States before 
you again saw them in England? A. Well, my husband was 
taken seriously ill and we called for him to come home. I 
sent a cable for my son to come home. 

Q. Let me see if I understand you. After they had gone to 

the United States- A. (interposing) Yes; six 

months. 

226 Q. About six months or so afterwards your hus- 
bank took ill? A. Yes. 

Q. And then there came a time when you phoned for 
your son to come back to England from the United States? 
A. Just my son, to see his father, and then he died. My hus¬ 
band died in May. 

Q. Did your son come back? A. And then I came back 
with my son. He brought me back to the United States to 
live with them. 

Q. So that after your husband died, or some time about 
that time, your son, Mr. Barwell, came back to England 
from the United States, and then brought you to the United 
States to live with him? A. Yes. 

Q. Did his wife come back with him when he came at that 
time? A. No. He left his wife when he came back to see 
his father when he was seriously ill. 

Q. When he came to see his father he had left his wife 
in the United States? A. Yes. 
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Q. And then he returned back to the United States with 
you to his wife? A. Yes, that is right. 

Q. After that, where did you live in the United 

227 States; here in Washington? A. Yes. W T e lived in 
Washington for a time. 

Q. What was your son earning, before he went into the 
Army, as an employee of the bank? 

Mr. Denit. Just a moment. I object. 

A. That don’t count very high. 

Mr. Schwartz. I won’t press it if you object. Don’t an¬ 
swer that question, Mrs. Barwell, because there is an objec¬ 
tion. 

By Mr. Schwartz: 

Q. When he came back to the United States, what sort of 
work did your son do? A. Well, my sister was in the florist 
business on Connecticut Avenue. My sister and her hus¬ 
band came out here and they had a florist store and my son 
worked for his aunt for a time. 

Q. How long did he continue to work for them? A. Not 
very long. My son liked business and he said he didn’t see 
any promotion that w’ould be likely for him to get ou in 
life; and he liked business- 

Mr. Denit. (interposing) Just a moment. I don’t -want 
to be objecting about this, but I think counsel should try to 
control the witness. A. He went in business, the taxi busi¬ 
ness— 

Mr. Denit. (interposing) This is not admissible. 

228 Obviously these things Mrs. Barwell is talking about 
are hearsay. 

The Court. That is true, but it is awfully hard to con¬ 
trol. 

Mr. Denit. There ought to be caution. I ask him to con¬ 
fine her answers to the questions asked. 

Mr. Schwartz. I will, but it is hard to do. 

Mrs. Barwell, try and not testify to things that your son 
may have told you but things you know about and you can 
talk about and be positive about. 
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Q. When your son came to the United States and after he 
worked as a florist, what next work did he do? What was 
the next work that he did after being a florist? A. In the 
taxi business. 

Q. He went into the taxi business. Do you know how 
many years he was in the taxi business? A. No, I don’t. 

Q. Did he drive a taxicab at any time? A. Yes, the Inde¬ 
pendent and Diamond cab. 

Q. He drove a taxicab, a Diamond cab? A. Yes; and 
then he had a privately owned place and had other cars. 
He had two cars, then. 

Q. Then he had two cars? A. Yes; and then he was made 
vice-president of the company. 

Q. Do you know when he became an officer of the 

229 company? Do you know up to that time how many 
taxicabs he had acquired that he was operating? A. 

Well, he was operating, I think, five or six. I don’t know 
exactly. 

Q. More than one? A. More than one car. 

Q. Then he took this position with the Independent Taxi 
Owners Association, the operators of the Diamond cab; is 
that right? A. Yes. 

Q. Now, Mrs. Barwell, during the period of time you were 
here with whom did you live? A. I lived with him all the 
time. 

Q. You lived with your son all the time? A. Yes, sir. 

Q. Did you have any other source of support except from 
your son? A. No, none then. 

Q. W T ho paid for all your clothing, food and a place lo 
live? A. My son did. 

Q. Do yo*u remember when your son became president of 
the Yellow Cab Company? Do you remember when that 
was? A. Yes, I do. 

Q. Were you still continuing to live with him then? 

230 A. Yes. I have lived with him all the time except two 
years; when they went to take the farm. 

Q. You have lived with him up until the time they went 
out on the farm? A. Yes; when they took the farm. 
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Q. Is there any reason why you remained in Washing¬ 
ton? A. I had made lots of nice friends at church. I had 
lots of nice friends; one particularly nice friend I had, and 
I thought it was better for them to have their home, you 
see, and I w’as with them nearly half of my time. My son 
took me down every week end to the farm. 

Q. Let me see if I understand you correctly. After they 
went to the farm you were with them anyway about half 
the time? A. Yes. 

Q. And your son took you down there over every week 
end? A. Yes, sir. 

Q. How would he take you down; by automobile? A. Yes, 
sir, in his car. 

Q. How would you get back? A. Then he brought me 
back on Monday morning. And he would give me eggs and 
vegetables most every week, and then he paid my room 
for me. 

Q. He paid your room rent for you? A. Yes. And he gave 
me money to live through the week. 

231 Q. Besides giving you these things you have men¬ 
tioned, the eggs and vegetables, how much was your 
room rent ? A. $5 a -week. 

Q. How much money did he give you for your spending 
money? A. Well, he would give me $5 for my food, and 
then he would say, “Mother let me know how you are” 
every morning. 

Q. He phoned you every morning? A. He phoned every 
morning, and he would tell me to let him know how I was 
and if there is anything you want, tell me, mother. 

Q. Who would provide your clothing, Mrs. Barwell? A. 
Well, you know- 

Q. How would you get your clothing during these later 
years? A. Yes. If I wanted anything for Christmas, he 
w’ould say, “Now, mother”—he bought all my clothes. 

Q. He would take you to buy your clothes, you mean? 
A. Yes, he would take me. 
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Q. How would he take you ? A. He would take me in his 
car and go to the store on Rhode Island Avenue. He would 
take me and say, “Now, mother, you had better have two 
dresses while you are here.” He would give me money to 
buy a pair of shoes. 

The Court. The Judges are holding General Term from 
half past twelve until two o’clock, so we will have to 
232 adjourn until two o’clock. 

(Thereupon, at 12:30 o’clock p.m., a recess was 
taken until two o’clock p.m.) 


AFTER RECESS 

(Pursuant to adjournment the hearing of the above case 
was resumed at 2:00 o’clock p.m., when the following pro¬ 
ceedings were had and evidence adduced:) 

The Court. Have you gentlemen got the Code here? 

Mr. Denit. Here it is. 

The Court. Have you got the supplement? 

Mr. Denit. There is no amendment shown in the supple¬ 
ment. 

The Court. I know, but what about the annotations? 

Mr. Denit. Mr. Cox said he looked at the supplement and 
there are no annotations. 

Mr. Schwartz. I remember also two cases from Mary¬ 
land on that same section. 

The Court. You had better come to the bench. 

(Thereupon, a discussion was had at the bench, out of 
the hearing of the jury, with respect to the Maryland stat¬ 
ute and the cases cited respecting the law governing the 
right of adult children, etc., to recover damages, after which 
the following proceedings were had and evidence adduced:) 

The Court. I am going to rule that only his wife, mother 
and son are entitled to recover. That is my ruling. I 
233 have no doubt about it. 
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Thereupon— Mrs. Clara Barwell was recalled and testi¬ 
fied further as follows: 

Direct Examination (Resumed) 

By Mr. Schwartz: 

Q. Now, Mrs. Barwell, I neglected to ask you how old you 
are? A. I am seventy-eight. 

Q. When will you be seventy-nine years old? A. Next 
January. I was born in 1866. 

Q. You were born in 1866 and you will be seventy-nine 
years this coming January? A. Yes. 

Q. What has been the state of your health up until now? 
A. Very good all my life. I had an accident and had my left 
ankle cracked. 

Q. You had an accident and it hurt you? A. I fell down 
the steps and hurt my ankle, and that is the reason I don’t 
feel very good. 

Q. A few years ago you fell down the steps and hurt your 
ankle? A. Yes, sir. 

Q. That is why you use a stick? A. That is why 
234 I use a stick, just to accompany me. A few months 
ago I fell backwards and hurt my back and I am 
bothered. And he had told me, he said, “You have wrenched 
your back but with massage and hot baths you will be all 
right.” He told me I was better physically than he was; 
and even before I came in this country I haven’t had a 
bottle of medicine for twenty years. 

Q. That is more than many of us can brag about. A. I 
am pleased to say that. I have had perfect health. 

Q. During the entire time you have been in this country, 
since you came over with Mr. Barwell, he has been your 
sole source of support? A. Yes, he has. 

Q. He has bought everything you needed? A. Every¬ 
thing I needed, and said “Mother, you will never have to 
want while I live.” He used to tell me that. He was splen¬ 
did. He was tood to me. He was good to all of us. 
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Mr. Denit. Just a moment. Mr. Schwartz, if you cannot 
cooperate, I will have to object and move to strike out the 
answer as not responsive. 

Mr. Schwartz. I consent it go out, that he said, “As long 
as she lived she need not have to want for anything.” 

All right. You may examine. 

Mr. Denit. No cross-examination. 

(Witness excused.) 

*••••••**• 

235 Dr. John A. Farrell 

Direct Examination 
By Mr. Schwartz: 

Q. Doctor, will you state your full name? A. John A. 
Farrell, St. Elizabeth’s Hospital. 

Q. What is your profession? A. Physician. 

Q. Are you attached to the staff at St. Elizabeth’s Hos¬ 
pital? A. I am. 

Q. Do you have a patient, one Warren Barwell? A. I do. 
Q. Will you state -what Mr. Warren Barwell’s condition 
is at St. Elizabeth’s? 

• •••••*#*• 

236 A. Mr. Warren Barwell came under my care on 
January 29, 1943, at which time he was acutely phy- 

chiatric. He was suffering along delusions of persecution; 
was hearing voices calling him derogatory names; he be¬ 
lieved the individuals about him were interfering with him, 
calling him names and talking about him. He did not real¬ 
ize he was suffering with mental illness and it was neces¬ 
sary to seclude him at times. He was given electric shock 
treatment and began to improve gradually, and at this time 
he is in much better condition than he was at that time. 
He is somewhat restless at this time and he realizes that 
some of his delusionary ideas were imaginary and believes 
that he has got himself in hand. We believe him to be suf- 
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fering from mental illness as dementia praecox of the para¬ 
noia type. 

Q. What is his future outlook, Doctor, with respect to im¬ 
provement? A. Well, dementia praecox of the paranoia 
type is very serious condition and he may crack again and 
have a relapse. That was the condition of the patient for 
a period of time when he believed that his life was being 
interfered with and he was hearing things and in his mind 
he imagined a lot of things were happening. But after a 
period of time with some assistance, with medical treat¬ 
ment it may improve and he will realize those things will 
not get the better of him and that he had lost good judgment 
and he may make an adjustment in the community. 
237 He may get along for a while and something might 
come up in his life. He may not get along with his 
employer; he may have difficulty in marriage, or something 
of that sort, and have a relapse and become again sub¬ 
ject to delusions of persecution, and imaginary ideas, and 
not realize that he is mentally ill and again have to be 
hospitalized. 

Q. What is the ability of such a person, of that individ¬ 
ual, with respect to earning his livelihood while in the condi¬ 
tion he is in? A. Well, of course, while he is under hospital 
care and treatment he is unable to care for himself and only 
the physician can care for him mentally. That may be for 
a number of years, or less; but when he is well enough to 
go out into the community he my go out for a while, some¬ 
times for a period of years, sometimes for a period of 
months. It is impossible to state specifically how long an 
individual may make a non-psychiatric adjustment on the 
outside. 

Q. Then, I take it, you are not able to state at what time, 
if at all, he would be able to adjust himself and to become 
self-supporting? A. No. 

Q. His condition might continue to be permanent as long 
as he lives? 

The Court. Don’t lead him. 
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By Mr. Schwartz: 

23S Q. How long might this condition continue? A. 

Well, I have seen cases where it has continued for 
the duration of the patient’s life, and I have seen other 
cases where there has been a long period of lucidity and 
able to get back into the community, and then become psy¬ 
chiatric and need hospitalization. 

Q. What is your opinion, Doctor, as to what his condition 
is with respect to permanency or not? A. I am sorry, but I 
cannot state, definitely. I can only state what has been 
my experience with a patient suffering from dementia 
praecox. 

Q. What is his outlook at the present moment so far as 
his mental reasoning is concerned? A. At the present time 
Warren is allowed to go about the hospital grounds on his 
own responsibility. He realizes he has had imaginary ideas 
and would like to leave the hospital. He is unable to form 
any stabilized plans for the future. He is somewhat rest¬ 
less. 

Mr. Schwartz. You may inquire. 

Cross Examination 
By Mr. Denit: 

Q. Did this man come to the hospital as a military pa¬ 
tient? A. He is a District of Columbia patient. He was for 
a time at Gallinger Municipal Hospital. 

239 Q. Do you know whether or not he came to the hos¬ 
pital immediately after his discharge from the army 
or navy ? A. I could not state that for certain, no. 

Q. Can you tell us whether or not the hospital records 
show that? A. The hospital records show that Warren had 
been a patient at the Lawson General Hospital, which is a 
military hospital, and that his father had gone there and 
asked to take him to his home. He stayed at home one 
night and made two suicidal attempts and was taken to 
Gallinger Hospital on March 17th. 
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Q. He went to Gallinger Hospital immediately after he 
left the service hospital? A. I don’t know what date he 
left the service hospital. I know he was at home before he 
came to Gallinger Hospital for a period of twenty-four 
hours. 

Q. Do you have information as to the cause of his mental 
condition ? A. There is no psychiatrist living who can give 
you a definite answer as to the cause of dementia praecox. 

Q. Then, you don’t have any such information? A. No, 
sir. 

Q. Does the record at the hospital show in what branch 
of the military service he was connected? A. I don’t know 

for certain. 

240 Q. Does it show whether he was in the Air Corps? 

A. I don’t know what it shows. 

By the Court: 

Q. You don’t think this mental condition was brought on 
by anxiety due to his anticipated war service, do you? A. 
No, sir, your Honor. If I may quote the record again, ac¬ 
cording to Warren’s history, in the period from October, 
1941, to October, 1942, he was under the care for some time 
of a psychiatrist and then a family physician for restless¬ 
ness. I talked to him about that period. I have not talked 
to those physicians, nor have I seen any statement from 
them concerning his condition, but Warren tells me he was 
restless. He didn’t know why he was restless; that he was 
worried and feared that people might be talking about him. 

The Court. Proceed. 

Mr. Denit. That is all. 

Redirect Examination 
By Mr. Schwartz: 

Q. Did you obtain any other history concerning him, or 
at what period he 'went into the service? A. He went into 
the service in the early part of November. 


155 


Q. Of what year? A. 1942. 

Q. That was after he had this previous history? A. That 
is so. 

241 Q. And the care by a psychiatrist? A. Yes. 

Q. Do you know whether he went into the service 
at his own request? A. He went in at his own request. 

By Mr. Denit: 

Q. How do you know that? A. He told me and it is in 
the history that he talked it over with his father; that he 
had been classified 4-F, mental illness, but wanted to get 
that changed to 1-A so he could go into the armed forces. 

Q. And he was accepted by the Army, nothwithstanding? 
A. So far as I know, he was. 


Mrs. Constance Barwell 

*•••#••**• 

Direct Examination 
By Mr. Schwartz: 

242 Q. Mrs. Barwell, your name is Mrs. Constance 
Barwell? A. Constance Barwell, yes. 

Q. You are the wife of the late Edmund C. Barwell? A. 
Yes; that is right. 

Q. How long had you known Edmund C. Barwell? A. 
Before we were married? 

Q. Before you were married. A. Nearly a year. 

Q. What was he engaged in when you first knew him? 
A. He was just off from the last war and working in the 
record office. 

Q. That was right after the last war? A. Yes. 

Q. When you first met him was he still in the military 
service? A. Yes, he was still in the military service, the 
record office, but as a civilian. The record office is a part 
of the army. 
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Q. Where were you and Mr. Barwell married? A. In 
Lichfield in Staffordshire. 

Q. In England? A. Yes. 

Q. When was that? A. That was 1919. 

Q. After your marriage where did you and Mr. 

243 Barwell go to live? A. We came right to this coun¬ 
try and lived in Washington. 

Q. You came to the United States? A. Yes, at Wash¬ 
ington. 

Q. And you came to live in Washington? A. Yes. 

Q. Where was your husband employed? A. By his aunt, 
Mrs. Cook, the florist. 

Q. After you came to Washington and he took employ¬ 
ment here, you and he lived here in Washington? A. Yes. 

Q. Did there come a time when any children were born? 
A. Yes, the first year. 

Q. Was that Warren? A. Yes. 

Q. That is the child who is now at St. Elizabeth’s? A. 
Yes. 

Q. How long did you continue to live in Washington? 
A. That was for two years, and then he went back home. 

Q. Did you go with him? A. Not the first time. He went 
alone the first time. 

Q. The first time he went alone. Was that the occasion 
his father became ill? A. Yes. His father was dying. 

244 Q. He went to England? A. Yes. 

Q. When he came back had his father died in the 
meantime? A. Yes. He brought his mother back. 

Q. Then who made up your household at that time be¬ 
sides you and your infant son? A. The four of us. 

Q. Your mother-in-law? A. Yes. 

Q. And Mr. Barwell? A. Yes. 

Q. Where did you live after that? A. Washington. 

Q. What occupation then did Mr. Barwell follow? A. He 
was still in the florist business. 

Q. Now, did there come a time after that, that you made 
any trips back to England? A. There was, later. That was 
ten years ago. 
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Q. Where was Mary born? A. She was born in Whit¬ 
man, Essex. 

Q. Then you made a trip back to England? A. Yes. 

Q. About when? A. Well, Mary is twenty-three years 
old; 1923. 

Q. Mary is twenty-one, isn’t she? A. That is right, yes; 
1921. 

245 Q. Try to keep calm, Mrs. Barwell. You went back 
about 21 years ago. That would be about 1923, to 

England? A. Yes. 

Q. Who went back with you at that time? A. Warren, 
grandma and my husband went, the four of us. 

Q. While you were there Mary was born in England? A. 
Yes. 

Q. How long did you remain in England before you came 
back to the United States? A. Around two years and three 
months, I guess. 

Q. When you came back to the United States at that time, 
where did you go to live? A. Still in Washington. 

Q. So that then the family was just the same as it is 
now, including Mr. Barwell? A. Yes. 

Q. What was Mr. Barwell’s business when he came back? 
What did he do to earn a living? A. Well, after he dropped 
the work in the florist business, then he drove a cab. 

Q. Do you know when he first drove a cab? A. I am not 
exactly sure of the date. I think it was 1924. 

Q. Did there come a time after that when he ac- 

246 cumulated other cabs? A. Yes. I think at one time 
he had around ten. 

Q. How recently was that that he had ten cabs? A. I 
think it was about 1934. I am not sure of the date. 

Q. Did he continue to stay in that business, operating ten 
cabs and driving cabs? A. For several years until he was 
appointed secretary and treasurer of the Diamond Cab Com¬ 
pany. 

Q. He became secretary and treasurer of the Diamond 
Cab Company. 
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Mr. Denit. Mr. Schwartz, do you have to repeat every 
time the answer of the witness? 

Mr. Schwartz. If you object I won’t do it. 

Mr. Denit. I do object. 

The Court. That is very bad practice. That is not in the 
Rules of Evidence. 

Mr. Schwartz. I have difficulty hearing her and I •wanted 
to be sure that I heard correctly, but I will not repeat it. 

By Mr. Schwartz: 

Q. Now, how long did he remain as secretary and treas¬ 
urer of the Diamond Cab Company? A. I think it was 
about 1939. 

Q. What salary did he earn as secretary and treasurer? 
A. $75 a week. 

By the Court: 

247 Q. How much? A. $75. 

By Mr. Schwartz: 

Q. During all this time while he was secretary and treas¬ 
urer of the Diamond Cab where did you and your husband 
and family and mother-in-law live? A. In Washington, the 
northeast section. 

Q. Did there come a time when Mr. Barwell took employ¬ 
ment with another company in 1939? A. The Yellow Cab 
Company. 

Q. And in what capacity did he become employed by the 
Yellow Cab Company? A. President. 

Q. How’ long did he continue to hold that position as 
President of the Yellow Cab Company? A. Until the date 
of his death. 

Q. Tell us something about the way you spent your time, 
Mrs. Barwell, you and your husband, prior to Mr. Barwell’s 
death, taking in the last four or five or six years. A. Tak¬ 
ing in what? 

Q. The last four or five years preceding his death? A. 
We entertained quite a bit. 
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Q. Did you visit with friends? A. Yes. 

Q. Did they visit with you? A. Uh-huh. 

248 Q. Who provided the funds for entertaining when 
they visited with you? A. Mr. Barwell. 

Q. Were you employed at that time? A. Yes. 

Q. Have you ever been employed, Mrs. Barwell, during 
the time of your married life? A. Oh, yes. 

Q. When did you cease to be employed? A. Ten years 
ago. 

Q. In the last ten years have you ever been employed? 
A. In the last ten years? 

Q. Yes. A. Just recently. 

Q. That is since your husband’s death? A. Yes. 

Q. You have been recently employed? A. Yes. 

Q. Prior to that, and for ten years preceding your hus¬ 
band’s death, you had not been employed? A. No. 

Q. Did Mr. Barwell have an automobile for recreational 
purposes during all that period? A. Oh, yes. 

Mr. Denit. All of what period, Mr. Schwartz? 

249 Air. Schwartz. The period prior to his death. A. 
Oh, yes. 

By Mr. Schwartz: 

Q. I am speaking now of prior to his death and for a 
period of years before his death. A. Yes, for several years. 

Q. W’hat use was made of that automobile? A. He used 
it in his business sometimes. 

Q. It w r as used for you and his family? A. Yes. 

Q. Who provided for the cost of the upkeep and mainte¬ 
nance of the automobile for your family? A. Mr. Barwell. 

Q. Now, did you live in a house or in an apartment dur¬ 
ing the period prior—did there come a time when yon moved 
out to the farm? A. Up to then we had a house. 

Q. Was that the first time you had ever lived on a farm 
since you had come to this country? A. Yes, sir. 

Q. Prior to that where did you live, in a house or in an 
apartment? A. In a house. 
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Q. Did you ever live in an apartment, too? A. 
No. * 

250 Q. Where did you live before you took the farm; 
in what house did you live? A. We had a house on 

Monroe Street, Northeast. 

Q. Do you know what the rent was for that house? A. 
Yes; $65 a month. 

Q. How long did you live in that house? A. I think it was 
around four years. 

Q. W*as there any expense in connection with the mainte¬ 
nance of the house, so far as utilities are concerned, gas and 
electricity? A. Yes; gas, electricity, telephone and laundry. 
Q. Who paid for those things? A. Mr. Barwell. 

Q. Did you have occasion to go with Mr. Barwell to the 
theaters at any time? A. We went around quite a lot at that 
time. 

Q. Who paid for that? A. Mr. Barwell. 

Q. Did you have occasion to dine out at any time, dine 
out at any restaurant? A. Very frequently. 

Q. Mr. Barwell paid for those things? A. Yes, sir. 

Q. Now, during this period, who provided for your 

251 maintenance as to clothing? A. Mr. Barwell. 

Q. Did you have any regular clothing allowance or 
a regular allowance for household expenses? A. Yes. I had 
a charge account at several stores. 

Q. I mean, did you have, what some husbands do, a regu¬ 
lar fixed amount? A. Well, he gave it to me whenever I 
wanted it. 

Q. How much in the way of clothing in that period would 
it cost to maintain you approximately over a year? A. 
Well, I imagine around $40 a month; sometimes more and 
sometimes less. 

Q. The expense of maintaining a family was provided by 
whom? A. Mr. Barwell. 

Q. Now, there came a time when your son required some 
medical attention? A. Yes. 
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Q. About bow long ago was the first time that he re¬ 
quired medical attention, with reference to a nervous con¬ 
dition or a mental condition? A. About four years ago. 

Q. Under whose care was he? A. Dr. Constas and also 
Dr. Evans. 

Q. Is Dr. Evans a psychiatrist? A. Yes. 

252 Q. Do you recall about how long it was necessary 
to have him under the care and attention of Dr. 

Evans? A. Yes. I think at first it was around six weeks. 

Q. Do you know what charges Dr. Evans made for that 
attention ? A. Yes, sir; $10 a visit. 

Q. Who provided that? A. Mr. Barwell. 

Q. Did there come a time when your son after that went 
into the United States Army? A. Yes. 

Q. How long was he in the United States Army before 
there came a time that it was necessary to get him. A. 
Nearly five months. 

Q. After that service of about five months, did Mr. Bar- 
well make a trip anywhere? A. Yes. He took a trip to see 
him. 

Q. Where was that? A. To Georgia at the Lawson Gen¬ 
eral Hospital in Georgia. 

Q. As a result of that visit did your son remain at the 
Lawton General Hospital or come home with his father? 
A. Mr. Barwell had him brought home. He didn’t come 
home with his father. He was brought home. 

Q. Where were you living then? A. At Odenton, Mary¬ 
land. 

253 Q. Did he stay there when he was brought home? 
A. Overnight. 

Q. Did anything occur that night or that day? A. Yes. 

Q. As a result of what occurred that day, was it neces¬ 
sary to hospitalize him again? A. Very. 

Q. Where was he taken and by whom ? A. He was taken 
to Gallinger Hospital. 

Q. How long did he remain at Gallinger Hospital? A. I 
am not sure. I think it was around ten days. 
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Q. Was there a charge made for his care while at Gal- 
linger Hospital? A. Oh, yes. 

Q. Who paid that? A. Mr. Barwell. 

Q. Did there come a time afterwards that he went from 
Gallinger Hospital to any other hospital? A. To St. Eliz¬ 
abeth’s he was taken from there. 

Q. Was any charge made for his care at St. Elizabeth’s 
Hospital? A. Yes. 

Q. Who paid that? A. Mr. Barwell. 

Q. How much did that amount to? A. I think it 

254 was $60 or $65 a month. 

Q. Was it $1.90 a day? A. Yes, something like 

that. 

Q. In addition to providing for that care at the hospital, 
w r as there any other expense in connection with the care of 
Warren at the hospital that was paid by Mr. Barwell? A. 
Well, it is customary when you bring him home an attend¬ 
ant has to come with him and you have to pay a fee; and 
also cigarettes, candy and magazines, and things of that 
kind. 

Q. What about clothing? A. Not until recently, no. 

By the Court: 

Q. What did you say about the clothing? A. Not until 
recently. 

By Mr. Schwartz: 

Q. What is the state of your health, Mrs. Barwell? A. 
Well, for the past two years I have been very highly ner¬ 
vous. 

Q. Did I ask you your age? A. No, you did not. 

Q. How old are you? A. I am forty-three. 

Q. Are you suffering from any particular condition at the 
present time besides being highly nervous? A. Well, I am 
so very highly nervous. 

255 Q. Any other order in the way of women’s disorder 
at your age? A. Yes. 

Q. Just tell us what that is. A. Well, I am going through 
the menopause. 
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By the Court: 

Q. What? A. Menopause. 

Mr. Schwartz. She is going through her menopause, 
change of life. 

The Court. Oh, yes. 

By Mr. Schwartz: 

Q. While you -were on the farm, did you have any help 
in the way of household assistance, Mrs. Barwell? A. Yes. 
We had a girl and also a young colored man for maybe an 
hour or so on the week end. 

Q. I did not hear you. A. Sometimes we had as many 
as two or three men working probably an hour over the 
week end. 

Q. Who provided for the cost of their services? A. Mr. 
Barwell. 

Q. Do you know what Mr. Barwell’s salary was with the 
Yellow Cab Company when he first went in as President? 
A. $75 a month—I mean, a week. 

Q. Did there come a time from time to time that 
256 his salary was increased? A. Yes. 

Q. At the time of his death do you know what his 
salary was? A. He "was making $200 a week. 

Q. To w’hat extent, Mrs. Barwell, has it been necessary 
for you in the last few years to have medical attention? 
A. On account of the fact that I am being highly nervous. 

Q. Has there been any time when you required the ser¬ 
vices of a doctor? A. In the last year quite frequently. 

Q. Years or did you say year? A. Well, the last—around 
five years. 

Q. Prior to that had you been enjoying health? A. Yes, 
up until then; up until the last five years. 

Q. About how much expense have you incurred for doc¬ 
tors’ bills? A. I cannot say exactly; around $50,1 imagine. 

Q. About $50 a year? A. Yes. 

Q. Did you have any dental attention from time to time, 
too? A. Yes. 
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Q. Who provided for that? A. Mr. Barwell. 

257 Q. Were there any living expenses which you or 
your family had, Mrs. Barwell; and by your family, 

I mean your mother-in-law, Mrs. Barwell, who was Mr. Bar- 
well’s mother, and yourself—I will exclude the children for 
the moment—that were not paid for by Mr. Barwell. Were 
all living expenses paid by Mr. Barwell, Mrs. Barwell? A. 
Mr. Barwell paid all expenses, yes. 

Q. Did you make any trips, any recreational trips, from 
time to time over the years? A. Quite a few trips out of 
town, and then wre took a trip home about ten years ago and 
stayed three months. 

Q. A trip to England? A. To England, yes. 

Q. About how many years ago was that? A. That was 
around ten years ago. 

Q. And in America you would make trips; I mean, about 
the country? A. Yes. 

Q. Now, at what age did your son, Warren, stop going to 
school? A. When he graduated. 

Q. When wras that? A. That was in 1937 or 1938. 

Q. Did there come a time after that when he went out 
and worked and became self-supporting? A. Yes, for 

258 about two years. 

Q. And it was after that that this condition devel¬ 
oped? A. Yes. 

Q. After that condition developed was he self-supporting 
at any time? A. No. That is why we took the farm. 

Q. That is why you took the farm? A. Yes. 

Q. For his benefit? A. For his benefit, yes. 

Q. And from that time on who provided for your son 
Warren? A. Mr. Barwell. 

Q. When you moved from Odenton to Riverside, where 
you were living at the time Mr. Barwell died, -was Mary 
and her husband living with you and had been living with 
vou? A. Yes. 

•r 

Q. Was Mr. Barwell receiving any rent from either Mary 
or her husband for the time they were living there? A. No. 
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Q. Do you remember about what time it was you last saw 
your husband alive, Mrs. Barwell? A. It must have been 
around 10 o’clock. 

Q. About when were you notified of his death ? A. 
259 Not until six o’clock that evening. 

By the Court: 

Q. Not until what? A. Six o’clock that evening. 

Mr. Schwartz. You may inquire. 

Cross Examination 
By Mr. Denit: 

Q. Do you know approximately how far your house at 
Riverside was from Ironsides? A. I think it is 22 miles. 

Q. How many? A. I think it is 22 miles. I am not so 
sure. 

Q. Have you ever driven from- A. (interposing) No, 

I don’t drive. I had driven with my husband. 

Q. Had you ever driven from Riverside by way of this 
place called Ironsides? A. We had to pass Ironsides. 

Q. Did you observe whether Ironsides is a town or just a 
little post office? A. Just a small post office. 

(Ji Is is a fact that there are only two houses or other 
dwellings at the cross-roads there? 

Mr. Schwartz. If she knows. 

A. I only made about three trips myself in that 
2($0 time. We were busy in straightening up. I think 

there are only two. I am not sure. 

By Mr. Denit: 

Q. Isn’t it a fact that one of those structures was the 
post office? A. Yes. 

Q. And the other was a house on the side of the Durham 
Church Road? A. Yes. 

Q. Now, Mrs. Barwell, where did you yet your informa¬ 
tion as to your husband’s salary with the Yellow Cab Com¬ 
pany? A. He told me himself. 
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Q. Is that the only information you had? A. Well, Mr. 

Keeting was getting the same salary, so I knew his wife- 

Q. (interposing) Where did you get your information as 
to his earnings wuth the Diamond Cab Company? A. Well, 
the same way. He told me. 

Q. Is that the only information you had? A. Well, I have 
heard other men talk. I knew Harry Davis, the president of 
the Yellow Cab- 

Mr. Schwartz, (interposing) You mean, the Diamond 
Cab Company? 

A. Yes, the Diamond Cab Company; and things like that 
were discussed. 

261 Q. Where did you get your information as to your 
husband’s ownership of approximately ten cabs? A. 

Well, from him, and also from Mr. Davis. 

Q. Were they cabs that were operating in the Diamond 
Cab group? A. Yes. 

Q. What happened to those after your husband joined 
the Yellow Cab Company? A. Well, they were not running 
any cabs when they sold out. 

Q. He had sold all of them? A. Yes, sir. 

Q. When was it you moved down to Riverside? A. It 
was in October, the early part of October. 

Q. 1943? A. Yes. 

Q. That was approximately ten days before the 28th of 
October? A. Just ten days, yes. 

Mr. Denit. That is all. 

Redirect Examination 

By Mr. Schwartz: 

Q. Mrs. Barwell, the distance from Ironsides you said 
was 22 miles, I believe? A. Yes. I was not sure about that 
-when I said that. I was a little confused. 

262 Q. It is not as far as 22 miles? A. No, it is 12 
miles, isn’t it? 



167 


Q. Do you know or arc you just guessing at it? A. I am 
just guessing. 

Mr. Schwartz. Very well. That is all, Mrs. Barwell. 
(Witness excused.) 


Mary Sheppard 

Direct Examination 
By Mr. Schwartz: 

Q. Do you know how many miles it is from where you 
were living in Riverside to Ironsides. A. I believe it was 
about seven or eight miles. 

■#•#####**• 

Mr. Schwartz. If your Honor please, I do not have the 
figures at the moment nor the volume of Corpus Juris in 
which the mortality tables are. By stipulation we have 
agreed we could use the table in Corpus Juris, and I offer it 
in evidence, but I will actually read it to the jury a little 
later. 

The Court. Yery well. 

263 Orland T. Keeting 

*••••*•##* 

Direct Examination 

By Mr. Schwartz: 

Q. Mr. Keeting, will you state your full name? A. Or¬ 
land T. Keeting. 

Q. Where do you live, Mr. Keeting? A. In Maryland, 
3401 Bellevue Avenue, Cheverly. 

Q. Did you know in his lifetime Mr. Edmund C. Barwell? 
A. Yes, sir; very well. 
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Q. When did you first meet Mr. Barwell; about how 
many years ago? A. About the year 1926. It was definitely 
the year 1926. 

Q. How well have you known him over the intervening 
years from then until his death? A. We were very close, 
almost from the first moment I met him. 

Q. Did there come a time that you saw him as often as 
every day? A. Every day, yes, sir. 

Q. When you first met him, what was his business? A. 
I first met him in 1926. He was driving a taxicab for one 
company and I for another company. 

264 Q. Did there come a time after that that you both 
were connected with the same company? A. Yes, 

sir. As time went on we were both executives or officials 
of an independent organization here in town. 

Q. What was the name of that company? A. The Dia¬ 
mond Cab Company. 

Q. Is that known as the Independent Taxi Owners Asso¬ 
ciation? A. Yes, sir. 

Q. And the Diamond Cab Service Company? A. Yes, 
sir. 

Q. The Independent Taxi Owners Association operates 
Diamond cabs? A. They operate Diamond cabs, but do 
not own them. 

Q. Did there come a time within your knowledge that Mr. 
Barwell became an official or officer of the Independent 
Taxi Owners Association? A. Yes, sir. First he was 
elected to the membership of the board of directors of the 
Diamond Cab. I was elected just about the same time if 
not a year later. I think we both were on at the same time 
as directors. Later he was elected from the membership 
to the position of secretary and treasurer in that organi¬ 
zation. 

Q. When did he become the secretary and treasurer of 
the Independent Taxi Owners Association, approxi- 

265 mately? A. About 1934. 

Q. How was his salary fixed at that time? A. The 
Independent Taxi Owners Association has the Diamond 
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Service and the cab operation and the salaries were split 
up. The Diamond Service operates the gas station and the 
salaries were split up from both the Diamond Service aiid 
the Independent Taxi Owners Association. 

Q. What salary did Mr. Barwell receive from that op¬ 
eration? A. If I am not mistaken he was getting $65 or 
$75 a week. 

Q. You were on the Board, I think? A. Yes, sir, I was. 
The directors were paid at the rate of $10 a day and we had 
three-dav sessions per week each week; and I am sure Mr. 
Barwell was getting $65 or $75. 

Q. Do you know what his salary was when he left the 
Diamond Cab Association? A. I think it was no more than 
that. 

Q. It was $65 or $70? A. That is right. 

Q. Did there come a time when he went into the Yellow 
Cab Company? A. Yes, sir. 

Q. Did you go into the Yellow Cab Company in an official 
position at the same time he did? A. Yes, sir, at his insti¬ 
gation or suggestion he asked me to go in. He had an 
opportunity to organize a new company, and he did 
266 come to me and ask me to go along with him. 

Q. Were you a member of the board of the Yellow 
Cab Company when he went in on it? A. Yes, sir. 

Q. And he was a member of the board? A. Yes. 

Q. Who fixed the salaries of the officers? A. The board. 

Q. The board of directors of the company? A. Yes, sir. 

Q. What was the salary of Mr. Barwell when he first 
went in the capacity of president of the Yellow Cab Com¬ 
pany? A. $75 a week. 

Q. Now, did there come a time after that that there was 
an increase in his salary? A. Yes. As business improved 
and business got better; and my salary went along with 
Mr. Barwell’s salary, too. We went from $75 up to $200 
when he met his death. 

Q. Was that one increase? A. No, sir. It grew from 
$75 to $100, up to $150, and up to $200. 
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Q. Was your salary increased at the same time his salary 
was increased? A. Yes, sir. 

Q. So that you know when these salary increases 

267 occurred? A. Yes, sir. 

Q. At the date of his death what was Mr. Bar- 
weirs salary? A. $200 a week. 

Q. When Mr. Barwell took over and started this Yellow 
Cab Company in Washington, how many automobiles did it 
have in its fleet? A. Twenty-one, I believe is correct. 

Q. Twenty-one taxicabs? A. Twenty-one taxicabs, yes, 
sir. 

Q. That was the extent of the operation of the Yellow 
Cab Company -when Mr. Barwell took it over? A. Yes, sir. 

Q. What year was that? A. 1939. That was in March, 
1939. 

Q. From March, 1939, until the time of his death, Octo¬ 
ber 28, 1943, to what extent had he built up the operation 
of the Yellow Cab Company? A. He had built it up from 
21 cabs to over 600 cabs—607 or 609, right along in there. 

Q. When Mr. Barwell first took over the Yellow Cab 
Company in March, 1939, or April, 1939, did you have a 
home office; if so, where was it located? A. When we took 
over things we met in the Munsey Building, at first. 

Q. I mean after that where was the place of busi- 

268 ness operated from? A. We operated out of the 
1700 or 1800 block of 14th street, a little gas station 

up there. 

Q. Did there come a time after that that the operation 
got larger quarters? A. Just about a year or a little less 
than a year, ten months. 

Q. How large were the quarters that were occupied by 
the company at the time of Mr. Barwell’s death? A. Well, 
we have a place over there—our rental of it is about $1,250 
a month. We have everything that is tangible pertaining to 
automobile service. 

Q. You have your own repair shop? A. We have our 
own repair shop and anything pertaining to taxicabs, now. 
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Q. Where is that located? A. At 1801 New York Ave¬ 
nue, Northeast. 

Q. So Mr. Barwell occupied that position in the company 
from the very day that it started until the date of his death, 
October 28, 1943? A. Yes, sir. 

Mr. Schwartz. Your witness. 

Cross Examination 
By Mr. Denit: 

Q. When was the Yellow Cab Company organized? 

269 A. In March, 1939. 

By Mr. Schwartz: 

Q. That is when you took it over? A. Yes, that is when 
we took it over, March, 1939. 

By Mr. Denit: 

Q. Wliat do you mean by that? A. It is the company 
that is operating today. We took over the franchise in 
March, 1939. 

Q. Where was this company organized that is now op¬ 
erating? A. In the State of Virginia. 

Q. When you took it over did you and Mr. Barwell buy 
stock in the company? A. We have stock in the company. 

Q. I didn’t ask you that. In March, 1939, did you and 
Mr. Barwell buy stock in the company? A. Yes, sir. 

Q. How much ? A. Thirteen shares. 

Q. Are you sure about that? A. Thirteen shares we pur¬ 
chased, yes, not exactly when he started the company, but 
about a year we each got thirteen shares of stock in that 
organization. 

Q. Before you got the stock were you employed by the 

company? A. Yes, sir. 

270 Q. Mr. Barwell was employed by the company? 

A. Yes, sir. 

Q. Do you know under what arrangement? A. I don’t 
follow that question, sir. 
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Q. What was his contract of employment, if any ? A. He 
was president of the company. 

Q. Was he president of the company in 1939? A. Yes, 
sir. 

Q. Did he have any stock in 1939? A. He didn’t get the 
stock until 1940, just about a year later. 

Q. Was he a member of the board of directors in 1939? 
A. Yes, sir. 

Q. Then he was a director and president of the company 
for approximately a year before he had stock in it; is that 
what you mean? A. Yes. If my memory serves me right 
that is correct. I think in March or April, 1940, we each 
got 13 shares of stock. Now, I know of no other stock 
previous to that. 

Q. What was the total capital stock of the company? A. 
I could not tell you, sir. I don’t know. 

Q. Who were the other stockholders? A. Mr. Fogel and 
Mr. Freedman. 

Q. They were two of the stockholders at the time you and 
Mr. Barwell became connected with the company? 
271 A. Yes, sir. 

Q. And then after that you and Mr. Barwell ac¬ 
quired shares; is that right? A. Yes, sir. 

Q. That made four stockholders? A. Yes, sir. 

Q. Do you know whether the company ever paid a divi¬ 
dend? A. No, sir, I don’t, sir. 

Q. Don’t you know it did not. A. I know I have never 
received any dividend. I never received anything but my 
salary. 

Q. Wasn’t it the practice of the company toward the 
close of the year to increase salaries so as to prevent the 
payment of dvidends? A. No, sir. I don’t see any reason 
for it. I don’t recall ever getting an increased salary 
towards the close of the year, any year. It was the same 
through all the months if my memory serves me right. 

Q. Does the company keep books? A. Yes, sir. 

Q. Minute books of its meetings? A. Yes, sir. 
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Q. Who has those; do you know? A. Yes, sir. They are 
on the premises of the company. 

Q. Who is the secretary and treasurer of the corn- 

272 pany? A. A. J. Fogel. 

Q. What office do you hold, if any? A. I am vice 
president, sir. 

Q. Now, when you and Mr. Barwell acquired 13 shares, 
do you know whether Mr. Barwell paid anything for the 13 
shares he got? A. No, sir, I don’t. 

Q. Does the Diamond Cab Company have any other 
assets except the taxicabs? 

Mr. Schwartz. Do you mean Diamond Cab ? 

By Mr. Denit: 

Q. The Yellow Cab, except taxicabs? A. Except taxi¬ 
cabs? 

Q. Yes. A. I don’t think so, sir. 

Mr. Denit. That is all. 

Redirect Examination 

By Mr. Schwartz: 

Q. These 13 shares of stock that Mr. Barwell acquired, 
were they not based on the salary that he received? A. 
Yes, sir. You mean, could he add to them? 

Q. Yes. A. No. Getting the 13 shares of stock, that was 
for the duties—in other words, we had done a pretty swell 
job, so they said; that he had done a pretty swell job, 

273 and those other two fellows in the picture gave us 
stock. 

Q. 13 shares each to you? A. 13 shares to each of us. 

Q. At the time of his death, do you know what the shares 
of stock were worth or sold for? A. No. 

Mr. Denit. We object to that. 

Mr. Schwartz. I withdraw it. 
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By Mr. Schwartz: 

Q. Your duties as vice-president of the company deal 
with the management of the cabs of the company; is that 
right? A. At the time up to Mr. Bar well’s death. That is 
all I worried about, the equipment, and keeping it in shape. 

Q. Aside from the drivers of these 605, 606 or 607 taxi¬ 
cabs operating on the streets at the time of Mr. Barwell’s 
death, how large an office personnel was employed by the 
Yellow Cab Company? A. About seven or eight. 

Q. How large a shop personnel did it have? A. About 
twenty-five. 

Q. How large a personnel for the operation of the gas 
pumps and tire racks was there of this company ? A. There 
are a total of 75 employees on the pay-roll as of last Friday, 
and that has been constant during the year. 

Q. Was that the same number, generally? A. I 
274 would say yes, sir. 

Q. That does not include the drivers of the taxi¬ 
cabs? A. Oh, no, sir; no, no. 

Mr. Schwartz. That is all. 

Mr. Denit. That is all. 

(Witness excused.) 


Mr. Schwartz. Other than offering these mortality tables, 
if your Honor please, we rest. 

Mr. Denit. We would like to submit a motion, your 
Honor. 

The Court. Let the jury be excused until tomorrow 
morning at 9:45. 

(Thereupon, at 3:20 o’clock p. m., the jury retired from 
the court room, after which the following proceedings were 
had out of the hearing of the jury): 

Mr. Denit. If your Honor please, at this time the defen¬ 
dants moves your Honor to instruct the jury to return a 
verdict for the defendant on the ground that there is no 
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evidence legally sufficient in this case to warrant a recovery 
for the plaintiffs. 

We predicate the motion upon this provision of the Mary¬ 
land law which I shall undertake to point out to your Honor 
has been construed a number of times by the Court of Ap¬ 
peals of the State of Maryland so that the rule resulting 
from it has become the Court of Appeals rule of law in the 
State. 

279 The Court. The Court thinks in view of the fact 
that he (Mr. Barwell) is not here to testify because 

the accident is fatal, that the presumption is he stopped 
where he could look and that he also did look. WTien I say 
presumption, I don’t mean conclusive presumption at all. 
I mean a sufficient presumption to let the matter be passed 
upon by the jury. I cannot take this case from the jury 
yet. I admit it is rather difficult for me to pass upon it and 
yet I have been thinking constantly about it since yesterday, 
but I am very clear that under the circumstances of this 
case, in view of the impression, a very distinct impression, 
I have about the conditions of visibility, both from the 
standpoint of the driver of the truck and from the stand¬ 
point of the driver of the automobile, it might have been 
very probable that he looked up the road and had reason 
to suppose that he had room to cross the road before the 
truck got there. If that is so, the question of contributory 
negligence is for the jury. 

The Court thinks there is enough evidence to go to the 
jury on the question of defendant’s negligence . Let the 
jury come in. 

• #*•**•••# 

280 Mr. Schwartz. Ladies and gentlemen of the jury, 
the life expectancy, according to the mortality tables, 

for a person twenty-two years of age, which was the age of 
Warren Barwell at the time of his father’s death, was 40.17 
years. 
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The life expectancy of Mrs. Barwell, the widow of Mr. 
Barwell, who was 42 years of age at the time of Mr. Bar- 
well’s death, is 26.72 years. 

The life expectancy of Mr. Barwell, who, at the time of 
his death, was 43 years, was 26 years. 

The life expectancy of Mr. Barwell’s mother, who was 77 
years at the time of his death, was 5.49 years; that would 
be be approximately five and one-half years. 
*•*••••••• 

281 The Court. Now, the jury will understand, of 
course, that in so far as the expectancy of the widow 

and the son are concerned, you cannot reckon their ex¬ 
pectancy beyond the expectancy of the husband. 

Testimony on Behalf of the Defense. 

Thomas H. Brayshaw 

Direct Examination 
By Mr. Denit: # 

Q. Mr. Brayshaw, will you state your full name? A. 
Thomas H. Brayshaw. 

Q. Where do you live? A. Glen Burnie, Maryland. 

Q. By whom are you employed? A. The Standard Oil 
Company of New Jersey. 

Q. How long have you been employed by that company? 
A. Twelve years. 

Q. What is the nature of your employment? A. 

282 I am classified as a general salesman. 

Q. Do you have anything to do with the super¬ 
vision of sales ? A. My position is a supervisory position 
having to do with the distribution of petroleum products. 

Q. Are your activities limited to any particular area? 
A. Yes, sir, they are. 
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Q. Describe the area over which you operate? A. The 
area over which I operate is comprised of Calvert County 
into Charles County, into St. Mary’s County, all of Prince 
George County below Clinton, and the lower part of Anne 
Arundel County south of Severna Park, Maryland, which 
is approximately eight miles toward Baltimore from 
Annapolis. 

Q. Did vou have supervision of that territory in October, 
1943? A.‘I did. 

Q. Particularly on the 28th of October, 1943? A. Yes, 
sir. 

Q. Did you get notice or information concerning an acci¬ 
dent involving one of the company’s trucks and a car op¬ 
erated by Mr. Barwell? A. Yes, sir, I did. 

Q. When did you receive that notice? A. About 14 min¬ 
utes past 11 a.m. on the 28th of October. 

283 Q. From whom did you receive that notice? A. 
From Mr. Gates, E. P. Gates. 

Q. Was he the driver of the truck? A. Yes, sir. 

Q. What did you do upon receiving that notice? A. I 
immediately called my manager in Baltimore to inform him 
of the situation. I called Mr. C. E. Howell of the Baltimore 
district in charge of the work, and I called Mr. Dawson of 
the division office who at that time was in Washington. 

Q. What are Mr. Dawson’s duties? A. Mr. Dawson is 
the division head responsible for motor vehicle operation. 

Q. Was he responsible for the operation of the motor 
vehicles in the territory where this collision occurred? A. 
He is responsible for the entire division, it being the terri¬ 
tory which takes in Delaware, Maryland and the District 
of Columbia. 

Q. Did he go to the scene of the accident? A. Not until 
four o’clock in the afternoon of the 28th. 

Q. That was the same day on which you gave him the 
notice? A. The same day. 

Q. Did you go to the scene of the accident at any time? 
A. Yes, sir, I did, sir. 
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Q. How long afterwards? A. November 4, 1943. 

284 Q. With whom did you go on that occasion? A. 

With Mr. Samuel Forman. 

Q. Was he connected wdth the company? A. He is, sir. 

Q. In what capacity? A. He is an assistant in the main 
office at 26 Broadway in charge of motor vehicle operation. 

Q. On that occasion did you and Mr. Forman take any 
photographs? A. We did, sir. 

Q. I show you ten photographs which have been initialed 
by the driver, and ask you whether these are enlargements 
of the photographs you took? A. (Examining photo¬ 
graphs:) They are enlargements of the photographs we 
took, sir. 

Mr. Denit. I will ask the reporter to make these photo¬ 
graphs Defendant’s Exhibits Nos. 2 to 10. 

(Said photographs were thereupon marked Defendant’s 
Exhibits Nos. 2 to 10, both inclusive.) 

Mr. Denit. They are only offered for identification. 

Mr. Schwartz. All right. 

By Mr. Denit: 

Q. In addition to the photographs you have just identi¬ 
fied, are the two which I now show you enlargements of two 

other photographs taken at the same time? A. Yes, 

285 sir. 

Mr. Denit. I will ask that these be marked for 
identification. They are attached to the deposition of Mr. 
Gates which was filed in this case on May 20,1944. 

(Said photographs were marked Defendant’s Exhibits 
Nos. 11 and 12 for identification.) 

By Mr. Denit: 

Q. Now, Mr. Brayshaw, will you take these several photo¬ 
graphs and indicate to his Honor and the ladies and gentle¬ 
men of the jury the position from which they were taken in 
each instance and what they show. 
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Mr. Schwartz. Did you ask him, Mr. Denit, the date they 
were taken? I don’t recall that date. 

Mr. Denit. November 4th. 

I wonder if he might come down here and show each to 
the jury, so they can see the photographs. 

Mr. Schwartz. I suggest that when he refers to a photo¬ 
graph he refer to it by number. 

A. This photograph, your Honor— 

The Court, (interposing) No, don’t show it to me. I can 
look at it afterwards. If vou will stand in the center and 
hold the photograph in front of you they can all see it. 

The Witness. All right, sir. 

A. This photograph, marked Exhibit No. 2, is a 
286 photograph taken approximately 100 feet south of 
Durham Church Road looking northward on Durham 
Church Road, and showing— 

Mr. Schwartz, (interposing) I submit he should only 
state the position he was standing when the picture was 
taken. 

A. Sir? 

Mr. Schwartz. I suggest that you only state the position 
in which it was taken rather than what it shows, because the 
photograph itself will show that. 

A. I am sorry, but I cannot— 

Mr. Schwartz, (interposing) It is perfectly all right, 
then; I thought it would be better that way. 

Mr. Denit. You have done it yourself, pointed out to the 
jury what they showed. 

Mr. Schwartz. I don’t so understand I did; no. 

Mr. Denit. Counsel has done it himself. 

The Court. Well, there may be a technical objection to it. 

Mr. Schwartz. I did not make it on that basis. It is just 
that I did not want him to indicate what the picture does 
or does not show. 

The Court. All right, proceed. 

A. This photograph was taken approximately 100 feet 
south on Durham Road looking in a northern—looking 
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across the intersection. The store is in plain view, here 
(indicating). 

Mr. Schwartz. Now, that is the type of characterization 
I mean; for instance, the statement that such and 

287 such is in plain view here. 

The Court. Of course, he should not say that. 
You can designate such as the store, but as far as its being 
in plain view, that is a matter for the jury to pass on, 
whether it is in plain view or not. 

A. I see, sir. 

This photograph shows the intersection of Durham Road 
and Route 6. This is a bank and picket fence at the south¬ 
east corner of the intersection of Durham Church Road 
with Route 6. This is a building at the southeast corner of 
the intersection of Durham Church Road and Route 6 (in¬ 
dicating). 

By Mr. Denit: 

Q. Hand that to the jury so that they can look at it them¬ 
selves. 

Now, take the next picture. 

The Court. Gentlemen, they cannot look at a photograph 
and at the same listen to him testify about another photo¬ 
graph. 

(The jury examined said photograph.) 

A. This photograph is marked No. 3. 

Mr. Schwartz. For the purpose of the record, may it be 
understood that all these photographs are Defendant’s 
numbered photographs? 

Mr. Denit. Oh, yes. 

Mr. Schwartz. So as not to confuse them with my num¬ 
bered photographs. 

288 Mr. Denit. Yes. 

A. This photograph is taken from the left side of 
Durahm Church Road south of the intersection of Durham 
Church Road with Route 6. 
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By Mr. Denit: 

Q. Will you show us on the map approximately where 
that point is? A. Approximately a point just about here 
(indicating on diagram). 

Q. Put a mark there, a little “b’\ 

(The witness marked on said map a small “b”.) 

By Mr. Denit: 

Q. In describing these photographs will you confine your 
description, Mr. Brayshaw, to the physical objects shown 
and not anything else that may appear in the photographs ? 
A. Yes, sir. 

As previously stated, I gave the position on the map at 
which this photograph was taken, showing the fence and 
the bank which is on the southeast corner of Durham 
Church Road and Route 6, and showing the barn which is 
indicated north of Route 6. 

Mr. Schwartz. Would that be the barn up here (indicat¬ 
ing)? 

A. That would be the barn, yes, sir. 

(The witness examined said photograph.) 

By Mr. Denit: 

Q. All right, now; take the next one. A. This is 
289 photograph No. 4 and was taken from a position on 
the south side of Route 6, looking eastward on Route 
6, and shows the barn on the north side of Route 6. It 
show’s the building on the southeast corner of the inter¬ 
section of Durham Church Road and Route 6, and the bank 
and a portion of the intersection—a portion of the south¬ 
erly intersection of Durham Church Road. 

Shall I indicate that on the plat? 

Q. Indicate on the plat at what position that photograph 
w’as taken. A. Shall I make it No. 4? 

Q. Indicate it by “B-4” at this time. A. All right. 
(Marking on diagram). 
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Q. Now, will you make it “B-3” where you made the 
previous “B”? 

(The witness marked on the diagram.) 

A. This photograph was taken from the westward edge 
of Durham Church Hoad south of the intersection. 

Q. What is the number of it, please, sir? A. No. 5; 
showing the shrubbery and the bank and the fence and the 
building at the southeast intersection of Durham Church 
Road and Route 6, and looking across again to the barn. 
This photograph was taken from a position indicated by 
B-5 (marking on diagram). 

This photograph marked No. 6 is taken from a 
290 position approximately 100 feet south on Durham 
Church Road, south of the intersection, and looks 
northward across the intersection of Durham Church Road. 
The camera was held in a vertical position which lessens 
the range of vision and does not show the store which is at 
the southwest corner of the intersection. 

Q. Can you indicate on the plat the position where that 
was taken? A. Yes, sir; about 100 feet back at B-6 (mark¬ 
ing on diagram). 

This photograph, No. 7, was taken on a portion of Dur¬ 
ham Church Road south of the intersection showing the 
store indicated on that plat. 

Q. Now, indicate on the plat approximately the position 
from which that was taken. 

(The witness marked on the diagram.) 

A. This photograph, marked No. 8, is taken from a posi¬ 
tion south of Route 6 with the intersection of Durham 
Church Road, looking eastward along Route 6 at the ap¬ 
proximate edge of the right of way of Route 6, the south¬ 
erly right of way of Route 6, and shows the barn which is 
indicated on the plat. It shows the bank, shrubbery, fence 
and building at the southeast corner, and a telephone indi¬ 
cated on the plat. 
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Q. Where would that be taken from? A. That would be 
taken from a position approximately here, sir (marking 
“B-8” on plat.) 

291 Q. Did you mark that position B-8? A. Yes, sir. 

This photograph was taken from the abrasion in 
Route 6 in the surface of the road looking toward the pole 
and showing the first pole there and a second pole indicated 
on that plat, looking at an angle off Route 6. 

Q. What is the number of that exhibit? A. No. 9. 

Q. Will you indicate on the plat the position from which 
that was taken? 

(The witness marked on the map.) 

Q. You have done so by putting B-9 on there? A. Yes, 
sir, B-9. 

This is a photograph looking eastward on Route 6, taken 
from the south edge of the macadam on Route 6. 

Q. What is the number of it? A. No. 10. It shows the 
barn and again the bank, shrubbery, picket fence, a build¬ 
ing and a pole in the southeast intersection. 

Q. Will you indicate on the plat the approximate position 
from which that photograph was .taken? 

(The witness marked on the plat.) 

Q. Have you done so? A. Yes, sir, by B-10. 

This photograph, marked No. 1, is another view 

292 looking eastward on Route 6, taken from a point 
west of the intersection and southerly, and discloses 

the same conditions as the one previously disclosed, the 
barn, pole, building, fence, shrubbery and bank at the south¬ 
east intersection. 

Q. Will you indicate on the plat the approximate position 
from which that was taken? A. Yes, sir, B-l. 

Q. On November 4, 1943, did you go into the post office 
located at the crossroads there? A. I did, sir. 

Q. Did you go behind the counter that faces south in the 
post office? A. I did, sir. 
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Q. Did you undertake to look up Durham Church Road 
from that position? A. Yes, sir. 

Q. Who was present? A. Mr. Miller. 

Q. Tell the Court and jury what you could see in the di¬ 
rection of Durham Church Road. 

By the Court: 

Q. Which window did you look out of, sir? A. Facing 
south, sir, it would be the left window, the window left of 
the door. 

Q. I thought maybe it would be the west or east 
293 window. A. I think maybe it would be the east win¬ 
dow; I mean, the east window in the front of the 

store. 

By Mr. Schwartz: 

Q. The east window on the south side of the building? 
A. The east window on the south side of the building. 

By Mr. Denit: 

Q. Could you take one of these photographs and show 
us the window? A. Yes, sir. This is the window (indi¬ 
cating). 

Q. Which photograph are you referring to? A. Photo¬ 
graph No. 7. 

Q. All right, sir. How far up Durham Church Road, if 
at all, could you see from that window? A. Looking 
through that window from a position behind the post office 
counter it is possible to see up Durham Church Road. 

Mr. Schwartz. That is not the question. What you saw: 
that is all we want. 

A. I saw up Durham Church Road approximately 100 
feet. 

By the Court: 

Q. Now, you say behind the counter. What do you mean? 
Were you up close to the window or back some distance? 
A. The counter, sir, is toward the rear of the store and a 
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little distance out from the wall and it faces the front of 
the store and affords a vision through that east window. 

The Court. My recollection is, but maybe my 

294 recollection is wrong, that Mr. Miller testified he was 
right at the window looking out the window. 

Mr. Denit. He stated that he was behind the counter and 
also waiting on two people in the store at the time. 

The Court. We both agree that the two positions corre¬ 
spond. 

Mr. Schwartz. I don’t agree. I don’t recall— 

The Court. I thought he said he was looking out the win¬ 
dow. Of course, he could be behind the counter and not be 
waiting on a customer. 

By Mr. Denit: 

Q. Will you describe the interior of that store to us, Mr. 
Brayshaw? 

The Court. What the Court would like to know for the 
moment is—and he can answer your question, also—how 
close were you to the window when you looked out, sir? 

The Witness. That shelf is about 10 or 12 feet from the 
front of the store, and it contains a window, and I was 
standing with my hands on the shelf which would place me 
about a foot behind it. It was not more than 13 feet, sir, 
from the window. 

By Mr. Denit: 

Q. Go to the plat and show us the line of vision from that 
window where you were standing back there. A. Yes, sir. 
(Indicating on plat with yardstick.) 

295 Mr. Schwartz. He says the counter was on the 
east side of the store. I asked him if there was a 

counter on the east side and Mr. Miller said there was no 
counter on the east side; just over on the other side. He 
did not say he was behind the counter or anything about his 
position. I have no objection to what he could see, but we 
are not concerned very much about what this witness could 
see. 
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The Court. Do you have any objection? 

Mr. Schwartz. Yes. It was what Mr. Miller could see. 

A. The window in front of the store to which I refer is 
the east window which is in this position (indicating). The 
post office shelf and the post office window is back about 12 
feet toward the back of the store and just a little bit farther 
over—just a little bit out, more out from the wall than the 
window standing back in this position and looking through 
the window. The edge of vision from the east window would 
be approximately this vision on a line with the inside edge 
of this window (indicating). 

By the Court: 

Q. What was your idea, if you had any, if you really had 
any deliberate idea, in not going to the window and looking 
out the window instead of going to the back of the store and 
looking out the window? 

Mr. Schwartz. May we approach the bench? 

The Court. Yes. 

296 (The following proceedings were had at the bench, 
out of the hearing of the jury): 

Mr. Schwartz. He may say Mr. Miller told him some¬ 
thing like that, but of course that would not be proper. 

The Court. I may have misunderstood Miller’s testi¬ 
mony entirely, but as I understood it he was looking out 
the window, and if he was looking out the window he went 
to the window to look out. 

Mr. Schartz. I think this would be eliciting hearsay evi¬ 
dence, and we object to it. 

The Court. If he was standing in the post office facing 
the window, he was looking right out the window. 

Mr. Cox. He was standing in the post office. 

Mr. Lynn. I don’t think this witness should be permitted 
to stand at the plat with a ruler and measure distances 
there because he is trying to testify to something he ob¬ 
served at the time and trying to reconstruct his vision. 
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The Court. He was standing in the post office facing the 
window. As far as I know, he was right at the window 
looking out. If he wasn’t—what is in this testimony that he 
was not at the window looking out the window? 

Mr. Schwartz. I don’t know. I don’t believe he was in 
the position in the building where he was. 

The Court. I always supposed if a person was looking 
out the window he was at the window looking out. 

297 Mr. Cox. At the counter in the store. 

Mr. Schwartz. That is where he keeps the mail. 

The Court. I don’t get that at all. What is the objection 
to my question? 

Mr. Schwartz. Your Honor stated, what made you go 
back to look out. I hesitate about having him answer that 
question because he is liable to bring in hearsay, that Miller 
told him such and such a thing. That was my purpose. 

The Court. It seems to me it is a proper question. 

Mr. Schwartz. If it develop what these things mean, I 
would have hesitated to ask it, and I am afraid it may elicit 
testimony that is not right. 

The Court. I don’t know what it will elicit. I think it is 
a proper question. 

Mr. Schwartz. What would be in his mind would be 
proper cross-examination, but I think it is right dangerous. 

The Court. You can have your objection, if you want it. 
I think the question is a perfectly good question to answer. 

Mr. Schwartz. If it elicits hearsay will your Honor 
strike it? 

The Court. I will see what he has got to say, first. I 
think the question is all right. 

Mr. Schwartz. Do you want to take his answer without 
the jury? 

The Court. No, I don’t. I think the question is all 
right. 

298 Mr. Schwartz. All right. 

(The following proceedings were had in the presence of 
the jury:) 
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The Court. Will you read the question? 

(The reporter read the pending question, as follows:) 

“What was your idea, if you had any, if you really had 
any deliberate idea, in not going to the window and looking 
out the window instead of going to the back of the store tQ 
look out the window?” A. My idea, sir, was to determine 
what I could see out through that window and down Dur¬ 
ham Church Road from a position in which Mr. Miller— 

Mr. Schwartz, (interposing) Now, just a moment. That 
is the part of his answer, I think, your Honor, that I re¬ 
ferred to. 

The Court. No. The Court will permit the answer. Pro¬ 
ceed. 

A. From a position which I understood to be the one— 
By the Court: 

Q. Understood from whom? A. Mr. Miller; to be the 
position in which he was standing at the time of the acci¬ 
dent. 

The Court. All right; proceed. 

Mr. Schwartz. I move to strike that answer, if your 
Honor please. 

The Court. The motion is overruled. 

299 Bv Mr. Denit: 

•» 

Q. Now, Mr. Brayshaw, did you observe what buildings 
or other structures there were in the vicinity of this inter¬ 
section? A. Yes, I did, sir. 

Q. Will you state what they are? A. In the immediate 
vicinity of the intersection there is a store, which is known 
as Miller’s store or the Ironsides post office, indicated on 
that plat at the northwest corner of the intersection. At 
the southeast corner of the intersection there is a building 
which is a home—I am not certain whether it is occupied or 
not—farther up west on Route 6 on the south side, about 
500 feet. 
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Mr. Schwartz. Up farther east—you mean east or west? 

A. Farther west on Route 6, on the south side, approxi¬ 
mately 800 feet, there is another—there is a small store and 
one gas pump. The barn is on the east side or the north 
side of Route 6, east of the Durham Church Road. The 
buildings that I have mentioned, in addition to a house 
which is on the extreme north side of Route 6,1 would say 
400 feet off of Route 6 and approximately 500 feet west of 
Durham Church Road—those buildings constitute all of 
the buildings in that immediate vicinity. 

Mr. Denit. You may inquire. 

Cross Examination 
By Mr. Schwartz: 

Q. Mr. Brayshaw, had you ever been down in that 

300 section before this accident occurred? A. Yes, sir. 

Q. Are you familiar with a group of about six 
houses, five or six houses that are located off Route 6 at a 
point, I guess, about in here (indicating on diagram)? A: 
I remember there is one house there, sir, but I don’t re¬ 
member— 

Q. (interposing) You don’t mean that house (indicating) 
do you? A. I don’t remember five or six in that position. 

Q. Is there any reason why you are not mentioning that 
one? A. No. 

Q. As a matter of fact, are there not four or five others 
right around that house? A. I don’t know, sir. 

Q. Have you been over there recently? A. Recently? 

Q. Or within the last—I mean by recently, with refer¬ 
ence to the date of this accident, since the date of the acci¬ 
dent? A. I have been over that road within sixty days. 

Q. I am not speaking about Route 6. I am speaking about 
these four or five or six houses located up here (indicating). 
A. Oh, no. 

Q. Back here from Ironsides, south of Route 6 and 

301 on Durham Church Road how many houses are 
there? A. South of Route 6? 
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Q. Yes, on Durham Church Road, within 500 feet of the 
intersection. How many houses would you say there are 
there? A. There is only one that I can describe, sir, which 
is on the southeast corner. 

Q. This is the house here you w’ere speaking about? A. 
That is the house. 

Q. I am not speaking about at the corner. I am speaking 
about 500 feet south of Route 6. A. About 500 feet south 
and within that vicinity there is a house, which would be 
on the east side of Durham Church Road. I don’t know of 
any other structure. 

Q. On this side, was there one or more houses there, on 
the west side? A. I am not certain. I think there is only 
one. 

Q. But you don’t remember about there being some on 
the east side? A. No. 

Q. There may have been? A. Possibly. 

Q. You didn’t mean that those were a part of Ironsides 
when you said the others comprised all the houses in that 
section? A. No. 

302 Was there any reason for omitting those? A. I 
possibly should have added “to my knowledge”. 

Q. Have you had occasion to call on any people in Iron¬ 
sides? A. No, sir. 

Q. Have you had occasion to call on any people at Iron¬ 
sides on business of the company? A. No, sir. 

Q. Who concluded that the pictures were necessary in 
this investigation and as a result of which you went out 
and took them? A. Mr. Farnum. 

Q. Did you receive instructions from Mr. Farnum to take 
these pictures? A. Yes, sir. 

Q. Who employed the photographer? A. Mr. Farnum 
took those pictures himself, sir. 

Q. You did not go with him? A. Yes, sir. I was with 
him. 

Q. Mr. Farnum took the pictures? A. I held the camera 
for him. 


191 


Q. He is a photographer? A. Yon mean a licensed 
photographer? 

Q. Is that his business? Oh, no. 

303 Q. He is Mr. Farnum who is connected with the 
company? A. That is correct. 

Q. He took these pictures? A. That is correct. 

Q. Did he have a tripod? A. No, sir. 

Q. At what elevation did he take, for instance, the pic¬ 
ture which is marked No. 7 ? A. Approximately chest high. 
The camera was approximately chest high. 

Q. Were all of the pictures taken at about that elevation? 
A. Yes, sir. 

Q. You pointed your camera toward the ground when you 
took this picture (indicating)? A. Toward the ground? 

Q. Yes, sir. A. No, sir. 

Q. Was it pointed perfectly level? A. It was pointed 
toward the store. 

Q. How do you account for the fact that it shows the 
lower part of the picture in greater detail? A. It is closer 
to the camera. 

Q. Is that also because the camera is pointed in that gen¬ 
eral direction? A. Toward the ground? 

304 Q. At an angle toward the ground; I don’t mean 
straight down. A. I would not say it was. 

Q. Wasn’t it down that way in order to get this part of 
the roadway (illustrating)? A. No, sir. 

Q. Did you have occasion prior to the taking of these 
photographs to see the photographs that were taken by the 
police officer, Mr. Zumbrun, who investigated this accident? 
A. No, sir. 

Q. You knew he had taken pictures? A. At that time, on 
November 4th, no, sir. 

Q. Didn’t you investigate this accident on November 
4th? A. Myself? 

Q. Someone from your company. A. From the company. 
Q. Didn’t the result of that investigation confer informa¬ 
tion to you that photographs had been taken by the police 
officer at the time of the accident? A. Not to me, sir. 
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Q. Was there any reason suggested to you why it was 
necessary to take photographs in addition to those the 
police had taken? A. Any reason why it was necessary? 

Q. Yes; that it was stated to you it was necessary 

305 to take photographs in addition to the police? 

Mr. Denit. Just a moment. I don’t know that the 
police had taken any when these were taken. We object to 
that. 

Mr. Schwartz. I withdraw the question. 

Q. No photographs were taken which would show the 
visibility—or, taken from Route 6 looking in the direction 
that the truck, your truck, was traveling that day? A. 
None of these photographs show that, sir. 

Q. What is that? A. The only photograph that looks in 
a -westerly direction—I don’t remember the number, but it 
was the one showing the pole. 

Q. This is the one you marked here, No. 9, but I see no 
photograph showing visibility along Route 6 approaching 
Durham Church Road and east of Durham Church Road. 
A. No, sir; none of these photographs. 

Q. Were you present when a Mr. King the day after, or 
the same day that this accident happened, obtained a four- 
page detailed statement from Mr. Miller? A. From Mr. 
Miller? 

Q. Yes, sir. A. No, sir. 

Q. You were not present. Have you seen that statement? 
A. No, sir; not from Mr. Miller. 

Q. Did you take pictures of the Standard Oil Corn- 

306 pany truck? A. May I refer to those? 

Q. Yes, sir. A. No, sir. At that time the truck 
had been moved. 

Q. Did you subsequently take pictures of the Standard 
Oil Company truck? A. No. 

Q. Who told you where to stand when you took these 
various pictures? When these various pictures -were taken, 
who told Mr. Farnum where to take these various pictures? 
A. No one told Mr. Farnum where to stand when he took 
those pictures. 
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Q. He just used his own judgment about the position in 
which vqu were to stand? A. That is correct. 

Q. You didn’t tell him at any time to stand in a position, 
say on Durham Church Road or on Route 6 and take pic¬ 
tures showing visibility on Route 6 toward Durham Church 
Road ? A. I don’t remember that, sir. 

The Court. We will adjourn now until 1.45. 

307 By Mr. Schwartz: 

Q. Mr. Brayshaw, it is a fact, isn’t it, that by the position 
you hold a camera you may make an object appear smaller 
and farther away on a photograph? 

Mr. Denit. Just a moment. It was stipulated at pre-trial 
in this case that these photographs may be received in 
evidence. 

Mr. Schwartz. I am not objecting to their reception. 

The Court. That may be, but certainly if a person goes 
out to a place like that and takes photographs in directions 
that are advantageous to their benefit, it is subject to cross- 
examination. 

Mr. Denit. But it is not directed to that, as I understand 
it, but directed to some attempt to show there was some 
purpose on the part of the defendant not to take something 
that is apparent. 

The court. Well, there might have been. There could 
have been. It is proper cross-examination. 

Mr. Denit. I do not think we can stipulate at pre- 

308 trial that photographs are correct reproductions of 
objects that exist, and then come to the trial and at¬ 
tempt to show something else. 

The Court. I don’t know that was the stipulation. 

Mr. Schwartz. That was not the stipulation. We agreed 
and stipulated that the photographs may be received in evi¬ 
dence without formal proof. 

Mr. Denit. If these photographs do not reproduce the 
conditions that exist there, it would be an imposition on the 
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part of counsel the Court and the jury to offer them in 
evidence. 

The Court. Mr. Denit, it is not impossible at all, nor 
unreasonable, to suppose that when a plaintiff or a defen¬ 
dant, either, goes out to take photographs the photographs 
will reproduce what the photographs encompass, and they 
may very readily be taken with a view of presenting that 
position in the most favorable light, and that is, as I under¬ 
stand it, what this cross-examination is, the purpose of it. 

Mr. Schwartz. That is right. 

Mr. Denit. I do not so understand it. This gentleman, 
in the first place, has not attempted to qualify, and he is not 
an expert photographer. 

The Court. Well, he is supposed to know what he is 
doing. He is testifying about these pictures. 

Mr. Denit. And he did not take the pictures. He was 
there when the pictures were taken. He has identified these 
as the pictures that were taken. Now, those pictures 
309 are in the position of a witness. Counsel may ask 
him about the taking of those pictures, but I submit, 
now, to try to impeach the pictures certainly does mean 
that it was a waste of time so far as the pre-trial is con¬ 
cerned, because if the pictures are not a correct reproduc¬ 
tion of what the actual conditions were then they ought not 
to be admissible in evidence at any time. 

The Court. I am frank to say I cannot see anything 
wrong with the cross-examination, sir. 

Mr. Schwartz. Will you read the question? 

(The pending question was read by the reporter, as 
follows:) 

“Q. Mr. Brayhaw, it is a fact, isn’t it, that by the posi¬ 
tion you hold a camera you may make an object appear 
smaller and farther away on a photograph?” A. I am not 
sure whether I am qualified to answer that or not. 

Q. You testified in response to a question concerning de¬ 
fendant’s Exhibit No. 6 that the camera was held vertically, 
didn’t you? A. Yes, sir. 


195 


Q. What was the purpose of holding the camera verti¬ 
cally? A. In that particular picture there was no purpose 
in holding it vertically, and another picture was taken be¬ 
cause holding it vertically did not give wide enough vision 
to take in what you would normally see with your eye. 

Q. Then, by shifting the position of the camera in 

310 such a position the photographer, or whoever took 
the picture, chose to shift it, the photograph which 

is produced, as a result of the taking of the picture, can be 
made to appear smaller and father away; the object shown 
in the photograph may be made to appear smaller and 
farther away. Isn’t that so? A. I imagine so, but Mr. 
Miller told us that we could get a larger picture; that the 
picture would be— 

Q. (interposing) I am not speaking of the size. I am 
speaking of the position in which the camera is held. A. 
Yes. 

Q. And by the position in which the camera is held, the 
objects appearing in the photograph may be made to ap¬ 
pear closer than they actually are; isn’t that so ? A. I am 
not sure that I quite understand you. 

Q. Supposing I show you that photograph marked De¬ 
fendant’s Exhibit No. 1, which you said was taken from the 
east; is that right? You have marked it on this plat B-l 
(indicating). A. That is correct. 

Q. And by so marking it, you testified, I think, you were 
standing in that position, or the gentleman taking the pic¬ 
ture was standing in that position when he took that photo¬ 
graph ? A. That is correct, sir. 

Q. Look at that photograph. The barn which is shown 
in the picture, and which, according to this plat, is 

311 approximately 260 feet away, is made to appear 
much closer, is it not? A. By the angle in which the 

camera was held, sir. 

Q. I say, in that picture, isn’t it made to appear much 
closer than the distance of 260 feet away, where you said 
the photographer was standing when he took the picture? 
A. That probably is. 
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Q. The barn to which I am pointing is this barn; is that 
right? A. That is right. 

Q. And that barn is 260 feet away according to the plat 
from the position the photographer was standing when he 
took the picture ? A. Yes. 

Q. And made to appear much closer than it actually is. 
A. By the photograph ? 

Q. Yes. A. It is difficult to determine at that distance it 
is 260 feet. 

Q. 260 feet away? A. Yes. 

Q. And also, isn’t it a fact, that by the way in which the 
camera is held the grade of the highway; that is, the extent 
of the incline or down-grade may be made to appear differ¬ 
ently? A. It is possbile for a photograph to be taken to 
make it appear differently. 

312 Q. You said the photographs were taken chest 
high; is that right? A. Yes, sir. 

Q. Do you know how high chest high would be from the 
ground; or are any taller than I am? A. I am thinking of 
how tall Mr. Farnum is. I think he is about six feet and 
two or three inches, and I would estimate chest high in that 
instance would be approximately four feet and ten inches. 

Q. About four feet and ten inches. (Measuring:) Chest 
high on me is four feet. Would you say that the gentleman 
who took the picture—what is his name, Farnum—is ten 
inches taller than I am? A. How tall are you? 

Q. I am five feet six. A. He would be six feet four. 

Q. He is a right tall.man? A. He is. 

Q. Do you know how tall Mr. Barwell was? A. No, sir. 

Q. You don’t know whether he was a tall man or not? 
A. No, sir, I don’t. 

Q. Isn’t it also a fact that the objects which are shown in 
the photograph are limited to those which the camera will 
show in a lens about the size of this hole in my fingers 

313 (illustrating)? A. I assume so. It depends on the 
camera. 
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Q. And the camera does not embrace as wide a field of 
vision as a person’s eyes, does it? A. Not necessarily. 

Q. When I am standing in this position I can see the 
fingers on both of my hands without moving my head (illus¬ 
trating). A. Yes. 

Q. And everything on either side of me is within my 
vision without moving my eyes. A. Yes. 

Q. Would the camera embrace that kind of a span of 
vision ? A. I should not think so. 

***#*•#*•■# 

C. E. Howell 

Direct Examination 
By Mr. Denit: 

Q. Mr. Howell, what is your full name? A. C. E. 
Howell. 

314 Q. Where do you live? A. Baltimore, Maryland. 

Q. Where are you employed? A. In Baltimore, 
Maryland. 

Q. By whom? A. The Standard Oil Company of New 
Jersey. 

Q. How long have you been employed by the Standard 
Oil Company of New Jersey? A. Twenty-seven years. 

Q. How long have you been employed in Baltimore? A. 
Twenty-seven years. 

Q. Do you have any official designation? A. Plant super¬ 
intendent. 

Q. As plant superintendent what are your duties? A. I 
am in charge of operations. 

Q. Over what area? A. The Baltimore district. 

Q. WTiat does that include? A. Southern Maryland; La 
Plata, Solomon and Baltimore City suburbs. 

Q. Does that include the area known as Ironsides? A. 
Yes, sir. 

Q. Have you ever been to the intersection of Route 6 and 
Durham Church Road, designated as Ironsides? A. Yes, 
sir. 
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315 Q. When did you have occasion to go there? A. 
On the day of this accident. 

Q. What time of the day did you get there? A. Two- 
tliirtv in the afternoon. 

Q. Why did you go there? A. Because it had been re¬ 
ported to me that an accident had taken place, and it was 
my duty to go there and make an investigation of the facts. 

Q. Did you make such an investigation? A. I did. 

Q. Where was the company’s truck at the time you got 
there? A. It was parked. It had come to a stop off of 
Route 6 approximately 121 feet from the intersection. 

Q. Was it still on the highway or was it out to the left 
or right of the highway? A. It was to the right of the high¬ 
way. 

Q. Was it on any part of the traveled portion of the high¬ 
way? A. No, sir. 

Q. Do you know whether it had been moved since the 
time it first came to a stop there? A. It had not been 
moved. 

Q. Did you measure the distance you have just indicated 
to us ? A. I did. 

316 Q. From what part of the truck did you measure 
it? A. I measured from what had been told me was 

the point of the accident. 

Q. No; what part of the truck, from the front or rear? 
A. The 121 feet refers to the front of the truck as it stood 
there. 

Q. From the front of the truck to what point? A. To 
the point in the intersection where I understood the acci¬ 
dent occurred. 

Q. Was that indicated to you by any physical sign on the 
highway? A. There was an indentation in the road to the 
north of the center of the road in about the middle of the 
intersection. 

Q. Is that the point from which you measured? A. That 
is the point from which I measured. 

Q. Did you look at the Barwell car? A. No, sir. The 
Barwell car was not there when I got there. 
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Q. Did you look at a telegraph pole that had been broken ? 
A. That is correct. 

Q. Did you measure the distance from that telegraph 
pole to the abrasion in the highway ? A. I did. 

Q. What was that distance? A. Seventy-two feet. 

317 Q. Did you ascertain the width of the Durham 
Church Road? A. Twenty-five feet. 

Q. And the width of Route 6? A. Twenty-five feet. 

Q. Did you ascertain whether Durham Church Road was 
paved or unpaved? A. Unpaved. 

Q. How about Route 6- A. Paved, asphalt. 

Q. Did you observe what houses or buildings there w T ere 
in the vicinity of this intersection? A. Yes, I did. 

Q. What were they? A. There was a house on the south¬ 
east corner. There was a store and post office and filling 
station on the northwest corner. There were no other 
dwellings or stores in the vicinity. 

Q. At any time during your inspection did you go into the 
post office? A. I did. 

Q. Did you endeavor to look from the post office up Dur¬ 
ham Church Road? A. I did. 

Q. From what point in the post office did you endeavor 
to look up Durham Church Road? A. From behind the 
partition where the postmaster indicated to me. 

318 Mr. Schwartz. I object to anything he said. 

The Court. I overrule the objection. 

Mr. Schwartz. The ground is he would be undertaking 
to state what someone else told him. That witness did not 
so testify and was not asked about it, and no foundation 
was laid for the purpose of impeachment. 

The Court. I understood his answer one way, but ap¬ 
parently counsel understood him to mean he was standing 
in the opening of the building which was called the post 
office, which corresponds with what the witness is about to 
sav, as I understand it. 

Mr. Schwartz. Even if that be, he is now undertaking 
to say in a position someone indicated to him. In other 
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words, that part of it is, in effect, hearsay. If he wants it 
for the purpose of impeachment, no foundation has been 
laid and no question of that sort was asked of the witness. 

The Court. The Court doesn’t think so. It is not very 
material, as a matter of fact, as I can see it. Proceed. 

Mr. Denit. Will you read the question? 

(The pending question was read by the reporter as 
follows:) 

“Q. From what point in the post office did you endeavor 
to look up Durham Church Road?” A. From behind the 
partition 'which is in the rear of the store. 

319 By Mr. Denit: 

Q. Will you tell us approximately how far from the front 
of the store that partition is located? A. Twelve feet. 

Q. Now, was it a solid partition, or just describe it. A. 
It was a partition about six or eight feet high and it had a 
window in it toward the middle of the store. 

Q. What did you see when you attempted to look up Dur¬ 
ham Church Road from that position? A. I attempted to 
see what vision I would have looking through that window" 
and the wundow in the building. There were two wundow-s 
in the building, one looking toward Durham Church Road 
and one looking toward the left on Route 6. 

Q. What did you see looking through the wrindow’ to the 
front of the building? A. I saw a portion of Durham 
Church Road. 

Q. Point out to the Court and jury on the plat w"hat you 
saw. A. May I get up? 

Q. Yes. A. (Going to blackboard:) I saw" on an angle 
here, an angle of this kind (illustrating). 

Q. Now, find the post office on that plat. 

By the Court: 

Q. Will you just show* the jury w’hat you said ? A. 

320 I could see down in this fashion through the w'indow 
(illustrating). 
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Q. What window ? Point at the window. A. The window 
that would be in the front of the store paralleling the road, 
Route 6. (indicating.) 

Q. The map from top to bottom is north and south, and 
this is west and this is east. This is Route 6 (indicating). 

The Court. Now, you have shown him enough. He ought 
to be able to find the post office if he knows where it is. 

A. Well, I didn’t observe as to north and south and east 
and west. This is north, this is south, and this is east (in¬ 
dicating). 

Mr. Denit. That is west. 

A. That is west. The post office is on the northwest cor¬ 
ner. This would be the northwest corner? (Indicating.) 
This would be the northwest corner and here is where the 
station would be, and the building would be back here (indi¬ 
cating). 

The Court. I think that idicates he knows where it is. 

A. The building is right here (indicating). 

The Court. North of your finger. 

A. Yes, sir. (Indicating.) 

The Court. Show him where the building is. 

Mr. Denit. The building is located here (indicating). 

A. I have never seen this map. 

The Court. Now, ask your question again. 

321 By Mr. Denit: 

Q. Put yourself in the post office at the place where you 
were and indicate the line of vision you had from the post 
office. A. It was on an agle, such as this (illustrating with 
yardstick). 

Q. Could you see the northeast corner of the Durham 
Church Road from that position? A. No, sir, I could not. 

Mr. Denit. All right; take the stand. 

(The witness resumed the witness chair.) 

Q. What time of day was it when you made this vision 
inspection? A. Two-thirty in the afternoon. 

Q. It was still daylight? A. Yes, sir. 
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Cross Examination 
By Mr. Schwartz: 

Q. The same day of the accident that Mr. Barwell was 
killed? A. Yes, sir. 

Q. When you went up to that map you could see marked 
very plainly, here, the Ironsides post office—just now, when 
you went up to the map? A. I didn’t see it in the begin¬ 
ning. 

322 Q. There was no reason why, as you looked at this 
map, you had any difficulty in seeing the Ironsides 

post office in that position? A. After it was pointed out I 
did see it. 

Q. You didn’t see it until it was pointed out? A. I had 
not seen the map before. I was not familiar with it. I had 
never seen it. I didn’t know which way was north, south, 
cast or west. There was nothing to indicate it. 

Q. You didn’t notice this mark here (indicating) which 
indicated the direction? A. No, sir, I didn’t. 

Q. When you pointed out that you could see over here, in 
what way were you facing? Where did you think the post 
office was when you said you could see over here (indicat¬ 
ing) ? A. Well, frankly, I had not studied the map as it is 
outlined there. 

#•••••••*• 

Vincent E. Dawson 

#••••••*#• 

Direct Examination 

323 By Mr. Denit: 

Q. What is your full name? A. Vincent Ephriain Daw¬ 
son. 

Q. Where do you live? A. Laurel, Maryland. 

Q. Where do you work? A. I work for the Standard Oil 
Company of New Jersey. 

Q. How long have you been employed by the Standard 
Oil Company? A. Twenty-six years. 
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Q. What sort of work do you do for the Standard Oil 
Company? A. During the twenty-six years I have been an 
automobile mechanic, and at the present time I am the auto¬ 
motive assistant in charge of the maintenance of the com¬ 
pany’s fleet. 

Q. Where is your office located? A. The office is located 
in Baltimore, Maryland. 

Q. Were you located in Baltimore in October, 1943? A. I 
have two points from which I work generally, Baltimore and 
Washington. Baltimore is headquarters and Washington is 
the place where the division repair shop is maintained, and 
I w r as in Washington during October, 1943. 

Q. Are you familiar with the truck belonging to the com¬ 
pany which was involved in the collision at Ironsides? A. 
I am. 

324 Q. Does that truck have any particular designation 
as company equipment? A. Yes. It is painted the 
company’s colors and carries on it a number. 

Q. Does it have a number? A. It does. 

Q. What number has it? A. No. 103. 

Q. Did you see that truck on the day of the accident? A. 
I did. 

Q. Had you seen it prior to the accident? A. I had. 

Q. Had the truck been in the service department for in¬ 
spection and check and repair prior to the accident? A. It 
had. 

Q. How long prior? A. Two days previously. 

Q. Do you know what was done with it so far as inspec¬ 
tion and check was made? A. It was given a general check 
at that time. 

Q. What does that include? A. That includes brake ad¬ 
justment, testing compression and the general running con¬ 
dition of the vehicle. 

Q. Do you have a record of the check that was made ? A. 
Yes, we have a record of the check. 

Q. Do you have that record with you? A. I do. 

Q. Will you look at it? Will you produce it? 


325 
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(The witness produced a paper.) 

Q. Do you know by whom this was made? A. I do. 

Q. By whom? A. John Koenig. 

Q. Were all of the pages made by Mr. Koenig? A. No, 
sir. 

Q. How is this record kept? A. It is kept in a folder 
under the equipment number. 

Q. What is the practice followed in keeping it, so far as 
the garage is concerned? A. Each particular equipment has 
a folder that contains all the mechanical data on each par¬ 
ticular vehicle, as well as the time cards for all repair, for 
maintenance and all material that is purchased and placed 
on it. 

Q. Are those time cards kept under your supervision? 
A. They are kept in the garage records. 

Q. Are these the company’s daily records as to the ser¬ 
vice and repair of equipment? A. Yes. I might qualify that 
by saying that each particular vehicle has a record of 
326 the time, the repair and all parts that are used in 
maintaining it. 

Q. Do these records which you have produced show all 
that was done with reference to this particular piece of 
equipment two days before it was involved in the collision? 
A. Yes, sir. 

Mr. Denit. We offer these records in evidence. 

Mr. Schwartz. May I see them? (Examining records.) 
No objection. 

The Court. Do you have any objection? 

Mr. Schwartz. No objection. 

The Court. All right. 

(A batch of seven sheets was marked Defendant’s Ex¬ 
hibit No. 13 and received in evidence.) 

By Mr. Denit: 

Q. Now, Mr. Dawson, will you tell us, please, sir, what 
was the size of this truck? A. It was a tank truck with a 
capacity of 1733 gallons. 
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Q. How long was it from bumper to bumper? A. Twen¬ 
ty-one and one-half feet. 

Q. How wide was it? A. 94 inches. 

Q. Did it have any device on it for regulating its speed? 
A. Yes, sir. 

Q. What kind of a device? A. A governor; a motor gov¬ 
ernor. 

327 Q. To what speed was the truck governed? A. 
Forty miles an hour. 

Q. Now, Mr. Dawson, have you driven in any of the com¬ 
pany’s trucks yourself? A. I have. 

Q. Many times? A. Many times. 

Q. Have you also accompanied the drivers who were driv¬ 
ing the trucks? A. I have. 

Q. If that truck, with a speed governed at 40 miles an 
hour, ran down a road where there was an incline or grade 
of 4.1 percent, would it have a tendency to increase the 
speed? 

Mr. Schwartz. If your Honor please, he has been asking 
a question about whether he had driven other trucks, but he 
has not indicated he has driven this particular truck. Are 
you talking about this particular truck or trucks in general ? 
I object to the question. 

Mr. Denit. We are talking about this particular truck. 
Mr. Schwartz. I object to the question. I submit he has 
never driven this particular truck. 

The Court. Well, he might say so, now. I don’t know. 
Mr. Schwartz. The preliminary questions did not indi¬ 
cate that. 

The Court. Well, I think that is true. I sustain the 

328 objection. 

By Mr. Denit: 

Q. Have you ever driven this truck? A. No, sir. 

Q. Have you ever ridden in it while it was being driven? 
A. I have. 

Q. How recently? A. Oh, it has been two years ago. 
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Q. Now, arc you able to tell us whether or not a truck of 
this kind, and I am dealing now with equipment No. 103, 
going down an incline- 

Mr. Schwartz, (interposing) You first say “a truck of 
this kind”, and then you say, “equipment No. 103”. If he 
is asking what he knows about trucks generally, that is one 
thing- 

The Court, (interposing) Supposing you let him finish 
his question and then make your objection. 

By Mr. Denit: 

Q. Are you able to tell us, sir, whether a truck of this 
character, the same as truck No. 103, would have a ten¬ 
dency to increase its speed going down an incline or grade 
of approximately 4.1 per cent? 

The Court. Now, you qualified that by saying it was 
geared to 40 miles an hour. 

Mr. Denit. Yes, sir. 

The Court. Is there any objection? 

320 Mr. Schwartz. He didn’t say it was geared to 40 
miles an hour. 

The Court. I don’t think he did, either. 

Mr. Schwartz. I object on that ground. He merely testi¬ 
fied it had a motor governor fixed to 40 miles an hour. If 
that is the same thing as geared, I don’t know. I don’t 
know precisely what the governor does, whether it affects 
the flow’ of gas or the engine. 

By Mr. Denit: 

Q. What function does a governor on a motor perform? 
A. It governs the speed of the motor. 

The Court. The speed of the car, you mean? 

The Witness. The motor. 

Mr. Schwartz. By the amount of gas that flows through 
the carburetor? A. That is correct. • 

The Court. I know, but the thing I am interested in, in so 
far as this case is concerned, is the possible speed of this 
car, as I understand it. 
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Mr. Denit. That is correct. 

The Court. So we are not interested in whether it governs 
the motor or not. It is a question of whether it governs the 
speed. In other words, I don’t know what he means when 
he says it governs the motor. That doesn’t necessarily 

mean anything in so far as giving the jury informa- 

330 tion as to how fast the car could run. 

By Mr. Denit: 

Q. Mr. Dawson, you say the function of the governor is 
to govern the speed of the motor. A. That is correct. 

Q. Does it have any function in determining the speed at 
which the automobile is propelled forward? 

The Court. Oh, what about the speed? The question is 
what would the speed be? 

By Mr. Denit: 

Q. Would the speed of a truck governed at 40 miles an 
hour be the maximum speed? A. 40 miles an hour. 

The Court. That is the thing we are interested in. 

By Mr. Denit: 

Q. Now, would you say a truck on a grade of 4.1 percent 
for approximately 350 feet would have a tendency to in¬ 
crease its speed or not when so governed? A. While pro¬ 
ceeding down grade with the throttle wide open ? 

Q. Yes, sir. A. It depends somewhat on the length of 
the grade. 

The Court. The Court thinks you can answer that ques¬ 
tion. 

A. It would increase it slightly. 

331 By Mr. Denit: 

Q. How much? A. Not exceeding 5 miles. 

Q. And why not? A. Because at 40 miles an hour your 
motor revolutions can be no greater than the truck is push¬ 
ing the motor which, besides the dynamic appliance on the 
motor, then the motor becomes a compressor. 
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Q. You mean by that, that the compression operates to 
retard the forward speed ? A. That is right. 

By the Court: 

Q. The Court understood you to say that the governor 
simply controlled the flow of the gasoline and, if that is all 
it does, and that is the question for you, would not the 
speed inevitably increase with the grade? A. The gear 
ratio; that is, for your final ratio, your transmission in the 
rear end—the ratio in those gears with the revolutions of 
the motor is the way we arrive at, the speed of the vehicle. 
In this particular vehicle the motor is governed at 2400 
revolutions per minute which gives you a speed of 40 miles 
an hour on level road. 

#••••••*#• 

332 Cross Examination 

By Mr. Schwartz: 

Q. This was a standard vehicle, wasn’t it? A. Yes. 

Q. Do you know the make of the truck? A. An Autocar. 

Q. It was a standard Autocar? A. That is right. 

Q. With standard equipment so far as the motor is con¬ 
cerned? A. That is right. 

Q. You said that it was 94 inches wide at its widest point 
on either side? A. That is right. 

Q. Is that its widest at the wheel base or hub caps which 
extend from one side to the other? A. The tires. 

Q. Do you know what the width of the truck was from 
bumper to bumper, the front? 

Mr. Denit. You mean from fender to fender, don’t vou? 

' •> 

By Mr. Schwartz: 

Q. From fender to fender. Do you know the width from 
fender to fender? 

(The witness hesitated.) 
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Q. I will put it this way: Isn’t the width of the 

333 truck from fender to fender 90 inches? A. The front 
or rear fender? 

Q. The front fenders. A. I don’t know that measure¬ 
ment. 

Q. In any event, there is a difference between the width 
of the front from fender to fender, and it is less than the 
width of the truck, from across its widest point would be 
the tires on the rear? A. I don’t know. 

Q. Now, this motor governor you are speaking about: 
Just what type device is that? A. It is known as a Handy. 
That is the make of the governor. 

Q. And that is affixed to the carburetor ? A. In the mani¬ 
fold above the carburetor. 

Q. And that controls the amount of gas that will flow 
into the carburetor; isn’t that right? A. No; from the car¬ 
buretor to the manifold to the cylinders. 

Q. Does it control the flow of gas from the tank into the 
carburetor or does it control the gas from the carburetor to 
the combustion chamber? A. From the carburetor to the 
combustion chamber. 

Q. And that only means this: When you put your foot 
down on the accelerator and give it all the gas it will take, 
on level ground that truck will maintain a speed of 

334 40 miles an hour? A. That is correct. 

Q. Because no more gas will go into the combus¬ 
tion chamber to enable the motor to travel faster than 40 
miles an hour on level ground? A. That is correct. 

Q. If you cut off your motor entirely and don’t have your 
motor operating at all, so that no gas was coming into your 
combustion chamber from your carburetor, and you put 
your truck on a hill it 'would travel and its speed would in¬ 
crease to a speed depending on the height of the hill? 

The Court. On the grade, you mean? 

Mr. Schwartz. On the grade of the hill. 

The Court. You mean to put out your clutch? 
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Mr. Schwartz. That is, put your car in neutral with the 
motor turned off so that no gasoline goes at all from the 
carburetor to the combustion chambers, that truck will 
operate at a speed depending upon the grade of the hill. 

The Court: And the length of the hill. 

Mr. Schwartz. The grade and length of the hill. 

A. Well, your vehicle- 

By Mr. Schwartz: 

Q. You can answer that yes or no. 

By the Court: 

Q. In the form of that question, can you answer it, 
335 sir? A. Why, yes. 

By Mr. Schwartz: 

Q. Your answer is yes? A. Yes. 

Q. Instead of having gas not going through from your 
carburetor to the motor, you start feeding it gas on that 
grade, you will increase the speed of the truck, won’t you? 
A. No, sir. 

Q. So that when a car is only moving by its own momen¬ 
tum down a grade, its speed will be more than if you allow 
it to move by its own momentum and augment that by giv¬ 
ing it gas which would carry it on level ground at a speed 
of 40 miles an hour? A. I don’t understand the question. 

Mr. Schwartz. Will you read the question? 

(The last question was read by the reporter as above re¬ 
corded.) 

A. Yes. The motor would go at that 2400 revolutions. 

Q. I understood you to say that this was a standard 
motor in this truck. A. That is right. 

Q. And that motor is figured for a standard number of 
revolutions per minute irrespective of any governor; isn’t 
that right? A. It is governed to 2400. 
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336 Q. I am not speaking of the governor on this car. 
What is the maximum speed of that truck if no gov¬ 
ernor is on it? A. I don’t know. 

Q. You don’t know what the maximum speed of the motor 
and the revolutions per minute is without a governor? A. 
The manufacturer’s recommendations on that motor’s 
maximum speed is 2400. 

Q. That is the maximum revolutions of that truck 
whether there is a governor on it or not? Isn’t that so? 
A. No, sir. 

Q. What did you do to the motor that changes the number 
of revolutions per minute of the motor? A. Necessarily a 
governor. 

Q. I am asking you what you did to the motor itself. A. 
We did nothing to the motor. 

Q. Nothing at all? A. Nothing to the motor. 

Q. All that governor does is to control the amount of 
gasoline that goes into the motor; isn’t that right? A. That 
is correct. 

Q. That does not affect the number of revolutions per 
minute that the motor is capable of performing, except to 
the extent you have reduced the amount of gas that will go 
into it; isn’t that so? A. It reduces the speed of your 

337 motor to 2400 R.P.M.s. 

Mr. Schwartz. Will you read the question? 

(The pending question was read as above indicated.) 

By Mr. Schwartz: 

Q. Can you answer that question? A. That is what the 
governor is for. 

Q. The practical effect of a governor is this: If you put 
a wedge underneath the accelerator so that instead of being 
able to press it all the way down you can press it only that 
far down (indicating) so that you cannot get but a certain 
amount of gas, that in effect is what you do with a gov¬ 
ernor, isn’t it? A. Not the same effect, no, sir. 


Q. In what way does it differ? A. Because your mani¬ 
fold is still open. 

Q. The amount of gas sent to the engine is controlled by 
your accelerator, isn’t it? A. That is right. 

Q. So that if you were able to prevent your accelerator 
from going down all the way, that would prevent you from 
sending into the motor and combustion chambers from the 
carburetor all the gas you could send in if you were able 
to press the thing down all the wav; isn’t that so? A. That 
is right. 

338 Q. Did you personally make an inspection of this 
truck before this accident wdien this record you have 

here was made? A. Not personally, no, sir. 

Q. Did you see this truck at all within a week of this acci¬ 
dent? A. Yes, sir. 

Q. I don’t mean after the accident: I mean before. A. I 
saw it -when it was brought to the shop. 

Q. When was that? A. On the 26th. 

Q. Did you get on the truck and drive it? A. I did not. 

Q. Did you make your inspection of the truck by an 
operation of it? A. I did not. 

Q. Did you see anyone actually do it? A. Yes, sir. 

Q. Who? A. John Koenig. 

Q. What did you see him doing? A. He took it out on 
the street and tested it. 

Q. Did you go along with him? A. I did not. 

Q. You saw him drive the truck out on the street? A. 
That is right. 

339 Q. Did you see him doing anything else? A. No. 

Q. So the extent of your knowledge of the opera¬ 
tion of this truck is limited to the fact that you saw John 
Koenig in the driver’s seat of the truck and drive it out of 
the garage on to the street? A. That is correct. 

Q. You know nothing else about the condition the truck 
was in except from what you learned by someone else tell¬ 
ing you? A. Not personally, no. 

Q. I notice in this record which you have offered, and 
which is marked Defendant’s Exhibit No. 13, that on Octo- 
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ber 26th the truck was brought from the Washington, D. C. 
shop to La Plata, Maryland. That was after the work had 
been done on it and it was taken back? A. Yes, sir. 

Q. Is that when you saw Mr. Koenig take it out? A. 
Yes, sir. 

Q. On its way out; that is the only time? A. That is 
right. 

Q. On October 23rd there is a record here that tires were 
replaced on that truck. That merely means they put tires 
on the truck; is that right? A. That is right. 

Q. Then it says, “change battery.” That merely 

340 means they changed the battery on the truck? A. 

That is correct. 

Q. Then, here is an item, “Get ready for service.” What 
does that mean ? A. That means checking over the details, 
the mechanical details. 

Q. That doesn’t show what actually they checked, does 
it? A. No. 

Q. Do you know what actually they checked from seeing 
anyone do it? A. Will you repeat that? 

Q. I say, do you know from seeing anyone do it what 
actually was checked? A. No, I don’t. 

Q. On October 23rd it says “body work.” I don’t know 
what this other is. What is the next word? A. “Due to 
scars,” in paint; touched up the paint. 

Q. “Body work due to scars.” That means repairs had 
to be made to the body of the truck where it had been dented 
up or scarred in some way? A. That is where the paint 
had peeled off. 

Q. That work was merely a matter of painting it? A. 
That is right. 

Q. And correcting the body where dents may have 

341 been on the truck? A. That is right. 

Q. On that same date there is an item of painting 
the truck. On October 25th there is an item of “stripe 
truck, check equipment.” What does that mean? A. That 
striping was touching up the paint stripes on the truck, 
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the blue, and checking the equipment such as fire cans, 
windshield wipers, hose and its carriage on the truck. 

Q. And you mean by equipment that which relates to the 
ability of the truck to receive and discharge gasoline from 
it, and the carrying of certain fire protection on the truck 
and that sort of thing? A. That is right. 

Q. It does not mean mechanical details ? A. No. 

Q. How does that item differ from this in getting ready 
for service? A. It does not. 

Q. You mean you did something to the truck on two dif¬ 
ferent days? A. There were two men working on it. I 
think there were two different men working on it. 

Q. So the item “check equipment’’ means what you have 
just indicated, and also means getting it ready for service; 

is that right? A. That is right. 

342 Q. All those things means getting it ready for ser¬ 
vice from the standpoint of certain safety regula¬ 
tions and hazards with reference to the type of material it 
was carrying? A. Getting it ready for service; that is 
right. 

Q. Now, you have here, “Starting truck.” You mean 
you had trouble starting the truck? A. No, sir. 

Q. What does that mean? A. Taking it out of the stor¬ 
age garage. 

Q. You mean taking it down to the garage? A. Taking 
it out of the storage garage and bringing it to the shop. 

Q. That is starting the truck? A. Yes, sir. 

Q. Then, there is an item here, “Check emergency 
valves.” What does that mean? A. Those are the com¬ 
partment valves in the tank. 

Q. They deal with the storage of gasoline on the truck 
itself? A. That is right. 

Q. No work was done on the brakes of this truck; is that 
correct? A. Not to my knowledge. 

Q. Did you see the truck after the collision? A. Yes, 
sir. 
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343 Q. When? A. About three hours afterwards. 

Q. Where? A. At Ironsides, Maryland. 

********** 

George Bowman 

********** 

Direct Examination 
By Mr. Denit: 

Q. What is your full name, George? A. George, Clif¬ 
ford, Francis Bowman. 

Q. Where do you live? A. La Plata. 

Q. How old are you? A. Eighteen. 

Q. How long have you lived down at La Plata? A. Prac¬ 
tically all my life. 

Q. George, did you ride on Mr. Gates’ truck the day he 
had an accident at Ironsides? A. Yes, sir. 

344 Q. Where were you riding? A. In the front. 

Q. What time did you get on the truck? A. 
Around, somewheres around ten o’clock. 

Q. Where were you going? A. Going to Ironsides with a 
load of gas. 

Q. Where were you sitting? A. I was sitting in the front 
on the righthand side. 

Q. Did you see a collision on that morning? A. What 

do vou mean? 

*/ 

Q. At any time did Mr. Gates’ truck come in contact with 
some other automobile? A. Oh, no, sir, it happened so 
quick I just couldn’t see it when it hit all of a sudden. 

Q. What? A. It happened all of a sudden. 

Q. Did you see the other car that he came in contact 
with? A. No, sir. 

Mr. Denit. I think he understands me. 

By Mr. Denit: 

Q. Had you seen the other car that Mr. Gates’ truck 
came in contact with before the collision? A. Oh, yes, sir. 
Q. When? A. I seen it around about, about two or 
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345 three feet off, and it hit all of a sudden, just like 
that (illustrating), so quick. 

Q. What happened to Mr. Gates’ truck after that? A. 
After he hit that car then he had hit another one kind of 
like on its back, and then he go and hit a ’32 Chevrolet and 
mashed that up and run over in a ditch. 

Mr. Denit. You may inquire. 

Cross Examination 
By Mr. Schwartz: 

Q. You didn’t see the car that Mr. Gates’ truck ran into; 
that is, the car that was going north on Durham Church 
Road, until it w*as two or three feet from the truck; is that 
right? A. Yes, sir. 

Q. After it hit that car, you say it struck two other cars? 
A. Yes, sir. I mean the truck did, yes, sir. 

Q. Where were those two other cars that it struck? A. 
It was on the righthand side over by the post office. 

Q. Were they located beyond the gas pumps, over about 
here (indicating)? A. Yes, sir. 

Q. What damage did he do to each of those two other 
cars? A. I didn’t notice but one that he hit it hurt it so 
bad, but I know the ’32 Chevrolet he mashed that 

346 up. It wasn’t no good. 

Q. The one he didn’t hurt so badly, did you notice 
on the side of that car how he struck it? A. No, sir. I 
didn’t notice that. 

Q. You are sure he struck it? A. Yes, sir. 

Q. And the other car he mashed up so badly it wasn’t any 
good? A. Yes, sir. 

Q. He mashed it to pieces? A. Yes, sir. 

Q. Underneath his truck? A. Yes, sir. 

Q. And the truck finally came to a stop when it got to 
this ditch? A. Yes, sir. 

Q. And all the time it was traveling along there, before 
it reached the ditch and after it struck the car, which had 
been going north on Durham Church Road, it was pushing 
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this car and when the truck finally came to a stop that car 
was underneath the truck in the ditch; is that right? A. 
. Yes. 

Q. After Mr. Gates struck the car that was going north 
on Durham Church Road, which was the car driven by the 
man that was killed, did Mr. Gates apply his brakes? 

347 A. I don’t know. I didn’t notice that. 

Q. You don’t know whether he applied the brakes 
or not? A. No, sir. I wasn’t noticing. 

Q. You don’t know whether Mr. Gates was trying to stop 
the progress of his car or not? A. I say, I don’t know. 

Q. Do you remember whether you got a good night’s 
sleep the night before this accident? A. Yes, sir. 

Q. When you met Mr. Gates you were not tired or any¬ 
thing of the sort? A. That morning? 

Q. Yes; you were not tired? A. I was not tired. 

Q. It was right cloudy that day, -wasn’t it? A. Yes, sir. 
It was kind of chilly. 

Q. Were the -windows up so that you could keep warm? 
A. Yes, sir. 

Q. They were entirely closed so you would not get cold? 
A. On my side was closed. 

Q. The window on Mr. Gates’ side was closed, or don’t 
you know? A. I didn’t notice that. 

Q. After a while it got a little warm inside the cabin 

348 and you got sleepy and dozed off? A. Yes, sir. 

Q. And isn’t it a fact that you continued to doze 
off and sleep until this collision occurred and you did not 
wake up until the collision occurred and, consequently, don’t 
know anything about the Barwell car and the collision? A. 
I was asleep before we reached and come over the top of 
that grade. That is where I woke up. 

Q. So you were not asleep when the collision occurred? 
A. No, sir. 

Q. Did you see the police officer at the scene of the acci¬ 
dent investigating this accident? A. Yes, sir. 

Q. Did you talk to one of them? A. Yes, sir. 
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Q. Do you remember Officer Zumbrum? A. Sir? 

Q. Do you remember Officer Zumbrum, one of the police 
officers who was investigating this accident? A. Yes, sir. 

Q. Didn’t you tell Officer Zumbrum you didn’t see the 
accident and didn’t know anything about the accident; 
didn’t know” how the accident occurred, or anything about 
it, because you were asleep at that time? A. No, sir. He 
asked me- 

Q. (interposing) I say, didn’t you tell the police 

349 officer that you didn’t know anything about how the 
accident occurred, or anything about it? A. No, sir. 

Q. Didn’t you tell him also that you were asleep at the 
time? A. I told him I was asleep when we come over the 
grade. 

Q. Didn’t you tell him you wrere asleep and didn’t know’ 
anything about how’ the accident occurred, or anything 
about it? A. No, sir. 

Q. You never told him that? A. No, sir. 

Q. Do you remember being out here at La Plata in the 
Magistrate’s Court? A. Yes, sir. 

Q. Being in the Magistrate’s Court for Charles County - 
on 'Wednesday, November 24th, and testifying? A. Yes, 
sir. 

Q. And didn’t you then testify under oath—do you re¬ 
member before you testified you raised your hand and 
swore to tell the truth? A. Yes, sir. 

Q. And didn’t you there testify in anw’er to these ques¬ 
tions—Do you know Mr. Edelen, the State’s Attorney? A. 
Yes, sir. 

350 Q. Do you remember him asking you these ques¬ 
tions : 

“Q. After this accident, did you see this officer (indi¬ 
cating)? “A. Yes, sir. 

“Q. And didn’t you tell him you didn’t know anything 
about how the accident occurred, or anything about it? 
“A. Yes, sir. I told him that.” A. Yes, sir, I told him that, 
yes, sir. 
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Q. And you did so testify and you did tell the officer that; 
isn’t that so? A. Yes, sir. 

»••••••#*# 

354 (The Court refused Plaintiff’s Prayer No. 1, to 
which refusal the Plaintiff excepted.) 

Mr. Denit: We think Plaintiff’s Prayer No. 2 conforms 
to the views expressed by your Honor at the time your 
Honor ruled on an objection to the evidence in Mrs. 
Sheppard’s testimony. We took an exception to that in¬ 
sofar as making- an award to the adult son is concerned. 
The Court: What is your reasoning on that line, sir? 
Mr. Denit: He is not, as we understand the situation, 
dependent upon his father for the reason that he an ex- 
service man and is entitled to be compensated by the army 
of the United States; and being an adult he would have 
no right to expect contributions from his father. The 
father would be under no obligation to support him, of 
course, after his majority. 

The Court: The evidence showed that his father was 
contributing a specific sum. 

Mr. Schwartz: Yes, Your Honor. After he got out of 
the army he went to Gallinger Hospital after being at home 
for a day and the father paid for him at Gallinger Hospital. 
The Court: $60 a month, wasn’t it? 

Mr. Schwartz: Yes, sir; $60 a month while in St. Eliza¬ 
beth’s, or approximately $60. She testified $1.90 a day, 
which was approximately $60 a month to St. Elizabeth’s. 
And there is a case directly in point on this propo- 

355 sition, Elder v. B. & O. Railroad, from which this 
prayer was taken. 

358 The Court: The only thing I am interested in is 
this question of the father’s dependents. The Court 
feels that the only thing the Court can do in the state of 
the record is to allow it, and the defendant may have an 
exception. 
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387 Now, I cannot refrain, much as I dislike to do it, 
from some comment about the conduct of this de¬ 
fendant. This accident occurred sometime, apparently, 
between 11:00 and 11:30, and according to the testimony 
of one of the Standard Oil Company’s witnesses—I don’t 
recall which one—he got a telephone call right after it 

happened, and that was at 11:14. It was after 11 

388 o’clock when Mr. Barwell was killed. As soon as 
that telephone call got through, and before the 

police were even notified and had gotten there, the Stand¬ 
ard Oil Company machinery was put into operation to see 
what could be done to defeat the claim that would arise 
from this man’s death. Barwell was still lying out there 
on the ground when the machinery of the Standard Oil 
Company started on its figuring and devising ways to keep 
from meeting that claim— 

Mr. Denit (Interposing): I object to that statement and 
ask your Honor to instruct the jury to disregard it. There 
is not the slightest thing in this case to warrant an in¬ 
ference of that kind. 

Mr. Schwartz: I will proceed to state the testimony on 
that subject. Within two hours one man was there from 
Baltimore. 

The Court: I don’t remember. You said the body had 
not been removed at that time? 

Mr. Schwart: No, sir. At 11:14 he got this call. If the 
Court please, the police officer did not arrive until 11:30. 
The body of Mr. Barwell had not been removed from where 
the accident occurred. The man started off from Balti¬ 
more to the scene of the accident. One of them arrived 
at 2:30. Another man came from Washington, and they 
came in pairs, and what was their purpose? The very 
next day, or that same day, they saw Mr. Miller. Mr. Bar- 
well had not been buried then. They saw Mr. Miller and 
they got a 4-page statement from him, and Mr. Denit 

389 had that statement. Mr. Miller was seated back 
there after he testified, and you know Mr. Miller 

told the truth, and you know, Mr. Denit, he told the truth. 
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He sat there with that 4-page statement taken he very day 
the accident happened or the next day, according to the 
testimony, and what did he ask Mr. Miller, with that 
statement taken right the following day? We didn’t know 
about Mr. Miller. The family at that time had hardly 
been notified of the death of Mr. Barwell. They already 
had this 4-page statement from Mr. Miller. Mr. Miller 
testified. Mr. Denit knew what "was in that written state¬ 
ment, and after Mr. Miller had testified—obviously he tes¬ 
tified to exactly to what was in that same statement that 
the Standard Oil Company’s representative had gotten 
the very day or the very next day after this accident hap¬ 
pened, because what did he do? He asked him what? He 
had not said whether it was misty or whether he said it 
was a misty rain, and that was the extent of the defend¬ 
ant’s contradiction, and now, I submit, from the testimony 
you have heard it is almost impossible to say whether it 
was misty or just a misty rain. That was the extent of 
the contradiction. He had this 4-page statement written 
out, each page signed by Mr. Miller. Mr. Denit could not 
break him down, he could not show" anything, and what 
does he do? Just like anyone making conversation, when 
they cannot say anything they talk about the weather. 

Now, we come to these other men they brought 
390 down here, the men who •went to take these photo¬ 
graphs. Even Mr. Brayshaw- did not have the gall 
to tell you that these photographs actually portrayed the 
scenes they purport to represent. They included these 
photographs, they included the camera, and then they w’ent 
down here right after the accident and they w’ore looking 
for everv angle to work out a wav to defeat the claim in 
this case for the death of the man they crushed under the 
wheels of their equipment. 

«*#«•*#•*# 

395 Argument on Behalf of the Defendant. 

Mr. Denit: May it please your Honor and you ladies 
and gentlemen of the jury, at the very outset may I take 
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this opportunity to focus your attention upon the highly 
suggestive remarks made by counsel in closing that 
has something to do with the defense of this case was 
synonymous with trickery on this side. Some lawyers 
have just a sense of responsibility and decency if one has 
persons engaged in their profession, but so far as we are 
concerned we have not reached the point where we 

396 have got to go into court and rib anybody under 
any circumstances and offer in evidence any wit¬ 
nesses’ testimony or documentary proof which we have 
the slightest information has been influenced by a desire to 
deceive or defraud. 

What is the position of this defendant company? It is 
a company touching the lives of every member of this jury 
from morning until night. Its trucks are on the highways 
feeding gasoline stations for transportation, and is bring¬ 
ing oil that provides warmth for your homes. This com¬ 
pany maintains the highest caliber of good faith toward 
its customers and toward the public whom it serves. It 
stands in that position. And so far as starting its mach¬ 
inery to defeat a claim within a few minutes after this 
accident is concerned, the suggestion is made for no other 
reason than to influence your feelings and minds against 
this company; the only reason or basis for making such a 
statement. What would be more reasonable than for an 
employee or a driver to telephone that he had an accident? 
Would you wait until the next day to find out how it hap¬ 
pened ? Or would you get there as soon as you could 
possibly go? That is what the Standard Oil Company did, 
and there is not the slightest evidence in this case to 
warrant the notion that the machines were then started to 
defeat the claim of these plaintiffs. As a matter of fact, 
there is no evidence in this case to establish that the 
Standard Oil Company, or anybody connected with 

397 it, knew one single member of the Barwell family 
at that time. 

#**•#**••• 
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426 Charge to the Jury. 

The Court: Now, ladies and gentlemen, there are no facts 
in this case which require any comment on the part of the 
Court because the character of the facts can be as well un¬ 
derstood by a jury as by the Court and, therefore, it is not 
at all necessary, in my opinion, for me to comment on them. 
The law of the case has been explained to you correctly by 
the attorneys in the case. The Court has granted certain 
instructions which have been read to you and, in addition 
to that, counsel has volunteered information on the law. 
The Court has listened carefully to what they said, and 
they have not misrepresented the law. 

The Court thinks it is only necessary to remind you that 
in a case of this kind the burden is upon the plaintiff to es¬ 
tablish by the weight of the evidence that the defendant was 
guilty of negligence. 

Now, the defendant in this case claims, first that it 

427 was not negligent and, second, even if it was that 
the plaintiff was negligent. In that aspect of the 

case the burden is upon the defendant to show by the weight 
of the evidence any contributory negligence on the part of 
the plaintiff which contributed to the accident. 

On the whole case, of course, like every other case, the 
testimony of the plaintiff must be more satisfactory to 
you than the testimony of the defendant before you can 
bring in a verdict for the plaintiff. 

You may retire. 


